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Court of Appeals of the District of Columbia^ 


No. 4246. 

United States of America ex Rel. Helen Rauch, Appellant, 

vs. 

James C. Davis, Director General, &c. 


a Supreme Court of the District of Columbia. 

At Law. 

No. 68973. 

United States of America ex Rel. Helen Rauch, Petitioner, 

vs. 

James C. Davis, Director General of the Railroads and Agent of the 

President, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit : 


1—4246a 
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1 Petition. 

Filed June 11, 1924. 

In the Supreme Court of the District of Columbia. 

At Law. 

Ao. 68973. 

United States of America ex Pel. Helen Kafcii, Petitioner. 

vs. 

James C. Davis, Director General of the Railroads and Agent of the 

President, Respondent. 

The petition of the United States on the relation of Helen Rauch 
respectfully represents: 

1. That the petitioner, Helen Rauch, is a citizen of the State 
of New York and brings this petition for a writ of mandamus against 
the respondent, James C. Davis, a citizen of the State of Nebraska re¬ 
siding in the District of Columbia. 

2. That the said James C. Davis, respondent is the Director Gen¬ 
eral of Railroads and Agent of the President of the United States 
under the Transportation Act having succeeded John Barton Payne, 
who in turn succeeded Walker D. Hines in the said position and 
the said James C. Davis, respondent as Director General of Railroads 
and Agent of the President of the United States is charged with the 
administration of the affairs of the United States Railroad Adminis¬ 
tration and in settling all matters arising during Federal Control of 
railroads and also with the administration of the laws relating to same 

and with the administration and paying out of the Revolving 

2 Fund, and other funds received, and appropriations made 
under the Transportation Act of 1920 and other laws and ap¬ 
propriations of the United States; and the said James C. Davis in sued 
in his official capacity as Director General of Railroads and Agent of 
the President of the United States as aforesaid. 

3. That under Federal Control Act and the Transportation Act, 
which with certain amendments continued the Federal Control Act, 
it is the duty of the said James C. Davis, respondent as Director 
General of Railroads and Agent of the President to pay all final 
judgments of courts rendered against him in his official capacity, 
or his predecessor, or predecessors in office in his or their official ca¬ 
pacity and the law provides that no execution shall be issued on such 
judgments or levied on the property of the railroads operated by the 
United States during Federal Control and the said James C. Davis, 
i-espondent as Director General of Railroads and Agent of the Presi¬ 
dent of the United States has no discretion to the payment of such 
judgments. 
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4. That the petitioner instituted an action in the Supreme Court 
of New York County, New York State against a predecessor in ottice 
of the respondent on May 19, 1920 which was duly served on the 
proper agent for service of the summons on the Director General of 
Railroads and legal Agent of the President as directed hy law and as 
designated by proper documents filed in the Clerk’s Office of the 
United States Court of the southern district of New York and due 

return was made thereof. That later the Director General of 

3 Railroads and legal Agent of the President through his duly 

authorized attorneys made answer to the said action admit¬ 
ting and denying parts, and later filed cross-notice for trial for the 
defendant therein, the Director General of Railroads and legal 
Agent of the President as shown by Exhibit ‘‘B” hereto, and the 
said action was duly docketed and calendared and later came to 
trial before a jury and there was a verdict of $2,000 and costs on 
which the Court later on October 5, 1922 entered judgment in favor 
of Helen Rauch, petitioner against the Director General of Rail¬ 
roads and legal agent of the President in the sum of $2,132.20 in¬ 
cluding costs and which said judgment under the laws of New York 
carries interest at 6% per annum from October 5, 1922 until paid; 
that later your petitioner filed a motion to amend the said judgment 
so as to make it read against “James C. Davis, Director General of 
Railroads (Hudson & Manhattan Railroad Company) and Agent of 
the President” which said motion was duly ser^^ed on the attorneys 
for the Director General of Railroads and Agent of the President 
and on James C. Davis, Director General of Railroads and Agent of 
the President, and on the authority and instruction of the said James 
C. Davis, Director General of Railroads and Agent of the Presi¬ 
dent and of the United States Railroad Administration, who directed 
the said Attorneys Janover and Janover to resist the said mo¬ 
tion to amend the judgment and the record, the said attor¬ 
neys, Janover & Janover on behalf of the said James C. Davis, 
Director General of the Railroads and Agent of the President 
did appear and resist and file a memorandum in opposition to the 

said motion to amend and the court thereupon entered an 

4 order changing the name of the defendant in the entire 

record and in the judgment to read “James C. Da\ds, Director 

General, (Hudson & Manhattan Railroad Company) and Agent of 
the President;” that the said judgment and the said order amend¬ 
ing the said-judgment and the entire record are fully shown and 
set out in the duly certified transcript of same herewith filed as part 
of this petition as Exhibit “A”; that the said judgment as originally 
entered and as amended has never been appealed, reviewed, re¬ 
versed, modified, or annulled but is still in full force and effect and 
there is due the petitioner thereon the sum of $2,132.20 with inter¬ 
est from Octolw 5, 1922; that time within which to aj)peal has ex¬ 
pired. 

5. That the respondent, James C. Davis as Director General of 
Railroads and Agent of the President has failed and refused and 
still does fail and refuse to pay the said judgment in violation of 
his duties under the law; that respondent’s non-action and refusal 
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and failure to pay tlie said judgment can be reviewed, and his nulli- 
tication of the law corrected, onlv bv mandamus. 

(). Wherefore petitioner prays: 

1. That a writ of mandamus may be issued directing the re¬ 
spondent, James C. Davis, Director General of the Railroads and 
Agent of the President, to pay petitioner, Helen Rauch the sum of 
$2,132.20 with interest at 6% per annum from October 5, 1922 
until paid and costs of this action. 

2. That a rule may issue requiring respondent, James C. Davis, 
Director General of Railroads, and Agent of the President, to show 
cause, if any he can, why the writ of mandamus should not issue 
herein as praved. 

HELEN RAUCH, 

Petitioner. 

RAYMOND M. HUDSON, 

Attorney for Petitioner. 


."> State of New A"ork, 

County of New York, 

Helen Rauch, being duly sworn, deposes and says that she is the 
|)etitioner herein; that she has read and knows the allegations in 
said petition to be true, except such matters as are alleged on in¬ 
formation and belief, and as to those she believes them to be true. 

HELEN RAUCH. 

Subscribed and sworn to before me this 31 day of Mav, 1924. 
[seal.] ABRAHAM I. SIMON, 

Notary Public, New York County. 

New York County Clerk #1057. 


No. 83735, Series B. 

State of New York, 

County of New York, 

I, James A. Donegan, Clerk of the County of New York, and also 
Clerk of the Supreme Court for the said County, the same being a 
Court of Record, having a seal, do hereby certify that Abraham 1. 
Simon, whose name is subscribed to the deposition of certificate of 
the proof or acknowledgment of the annexed instrument, and 
thereon written, was, at the time of taking such deposition, or proof 
and acknowledgment, a Notary Public in and for such County, duly 
commissioned and sworn, and authorized by the laws of said State, 
to take de|>ositions and to administer oaths to be used in any Court 
of said State and for general purposes; and also to take acknowledg¬ 
ments and proofs of deeds, of conveyances for land, tenements or 
hereditaments in said State of New York. And further, that I am 
well acquainted with the handwriting of such Notary Public, and 
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verily believe that the signature to said deposition 
proof or acknowledgment is genuine. 


or certificate of 


G In testimony whereof, I have hereunto set my hand and 

affixed the seal of the said Court and County, the 3 day of 
•Tune 1924 

[seal.] .JAMES A. DONEGAN, 

Clerk. 


Exhibit “A.’' 


The People of the State of New York, by the Grace of God free 
and independent, to all to whom these presents shall come or 
may concern. Greeting: 

Know ye. That we, having examined the records and files in the 
office of the Clerk of the County of New York and Clerk 
[l. s. ] of the Supreme Court of said State for said County, do find 
a certain judgment roll there remaining, in the words and 
figures following, to wit: 


Supreme Court, New York County. 

hlivLEN Uauch, Plaintiff, 
against 

Walker 1). Hines. Director General Hudson et Manhattan Kail wav 

Co.. Defendant. 


Summorif^. 


To the above-named defendant: 

You are hereby Summoned to answer the complaint in this action, 
and to serve a copy of your answer on the Plaintiff’s Attorney 
7 within twenty days after the servdee of this summons, ex¬ 
clusive of the day of service; and in case of your failure to 
a])pear, or answer, judgment will be taken against you by default 
for the relief demanded in the complaint. 

Dated May 19th, 1920. 

BREITBART & BREITBART, 

Plaintiffs Attorney-. 

Office and Post Office Address, No. 309 Broadway, New York City. 
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^Supreme Court, New York County. 

Helen Kalxh, Plaintitt', 
against 

Walker I). Hines, Direetor General, Hudson & Manhattan Railway 

Co., Defendant. 


IMaintill* above named, eoni])laining of the defendant by Rreitbart 

Rreitbart, her attorneys alleges and respectfully shows to this 
(’ourt as follows: 

1. That ])rior to the commenceinent of this action Walker D. 
Hines was duly appointed as Director General of the Hudson and 
Manhattan Railway Co., a railroad corporation. 

*2. That on or about the 11th day of May, 1019, and for some 
time prior thereto, the defendant, as Director General of the 
<S aforesaid Hudson and Manhattan Railway Co., controlled, 
managed and operated a certain underground railroad or 
railway, commonly known as the Hudson Tube, on and along Sixth 
Avenue, at or ncr the intersection of 33rd Street, in the City of New 
York, Borough of Mahatlan. 

3. That on or about the 11th day of May, 1019, and for some 
time prior thereto, the defendant maintained an underground sta¬ 
tion at the above location, namely sixth Avenue, at or near the inter¬ 
section of 33rd Street, in the City of New A"ork, Borough of Man¬ 
hattan, for the purpose of receiving and discharging passengers. 

4. That on the 11th day of May, 1010, while the plaintill was 
a passenger in one of the trains of the defendant, so controlled, 
operated and managed by the defendant at the aforesaid location, 
and while she was in the act of alighting in one of the cars of the 
said train, she was injured through no fault on her part, but solely 
through the negligence of the defendant, his agents, servants and 
emf)loyees in causing the dooi*s of the said car to come in contact 
witli and strike this plaintiff; in failing to give her a reasonable 
opportunity to jdight therefrom and in failing to use reasonable 
care, diligence and i)rudence in the premises. 

5. That by reason thereof, the plaintiff was severely and seriously 
injured on various parts of her body and became sick, sore and 
disabled and suffered an abortion and upon information and belief, 
the injuries so received by her, are permanent, all to her damage 
in the sum of Ten thousand ($10,000) Dollars. 


9 Wherefore plaintiff demands judgment against the de¬ 

fendant for the sum of Ten thousand ($10,000) dollars, be¬ 
sides the costs and disbursements of this action. 

BREITBART & BREITBART, 

Attorneys for Plaintiff. 

Office & P. O. Address, 309 Broadway, Borough of Manhattan, 
New York City. 
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Jad(j))ient Roll. 

Supreme Court, New York County. 

Helen Rauch, Plaintiff, 
against 

Walke^DHIines, Director General, Hudson & Manhattan Railway 
w _ ^ Defendant. 

The defendant above named, by Janover vfc Janover, his attorney-, 
answering the complaint herein alleges: 

First. Denies that he has any knowledge or information sufficient 
to form a belief as to the allegations contained in the paragraphs 
or subdivisions of said complaint marked ‘‘4” and “o.” 

For a further separate and distinct defense and defendant, further 
answering, alleges: 

Second. That at the commencement of this action there arc, and 
now is, another action pending in the Supreme Court of the State 
of New York, in and for the County of New York, between the 
same parties as this action, and for the same cause as that set forth 
in the complaint. 

Wherefore, the defendant demands judgment dismissing 
10 the complaint herein with costs. 

JANOVER & JANOVER, 

Attorneys for Defendant. 

Office & P. O. Address, No. 30 Church Street, Borough of ^lan- 
hattan. City of New York. 


Supreme Court, New York County. 

Helen Rauch 
against- 

WALKER D. Hines, Director General, Hudson & Manhattan Railway 

Co. 

Kotice of Trial. 

Please take notice, That the issues of fact & law in this action 
will be brought to Trial, and an Inquest taken therein, at a Trial 
Term of the above Court appointed to be held in and for the County 
of New York at the County Court House in Borough of Manhattan, 
N. Y. City on the first Monday of October, 1920 at 10 oYlock in 


s 
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the forenoon of that day, or as soon thereafter as counsel can be 
heard 

Dated the 20 day of August, 1920. 

To Janover & Janover, Esq., Attorneys for Defendant. 

BREITBART & BREITBART, 

Attorney- for Plaintiff. 

d05 Broadway, X. Y. City. 


City, 


County and State of New York, ss: 


Herman Kaplowitz, bein^^ duly sworn, says: that he is in the em¬ 
ploy of Breitbai-t & Breitbart, attorneys for the plaintiff in 
11 the within action: that on the 20th day of August, 1920, he 
sened the within notice of trial upon Janoycr & .Janoyer. 
attorneys for the defendant in the within action, by depositing a true 
c()|>y thereof in the U. S. Post Office Box maintained at #305 Broad¬ 
way, New York, enclosed in a securely closed, post-paid wrapper, 
addressed to said attorneys at their office #30 Church Street, New 
York. ‘ HERMAN KAPLOWITZ. 


Sworn to before me this 5th day of October, 1922. 

SAMUEL KORAN, 
Com. of Deeds, N.. Y. City. 

No. 3. 


Supreme Court, Pail IX, Trial Term, Oct. 5, 1922. 

Helen Rauch 
against 

Walker D. Hines, Director General, Hudson & Manhattan Railway 

Co. 


Present: Hon. Philip J. McCook, Justice. 

I hereby Certify that this cause was tried on t he^ fifth day o f 
October, 1922 b y the Court and a Jury, Defendant not ^pearmg^"^ 
^(T a y«efdict rendered therein for the plaintiff for the sum of 
$ 2 , 000 . 

JAMES A. DONEGAN, 

Clerk. 

12 Supreme Court> New York County. 

Helen Rauch, Plaintiff, 
against 

Walker D. Hines, Director General, Hudson & Manhattan Railway 

Co., Defendant. 

The aboye entitled action haying duly regularly been brought on 
for trial on the 5th day of October, 1922, before Hon. Philip J. 
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McCook, .Tustice and a Jury at Trial Term, Part IX of this Court 
and tlic. defendant having- failed to appear or answer and after the 
jury liad heard the proofs averred and submitted by the plaintiff and 
the jury having rendered its verdict in favor of the plaintiff and 
against the defendant for the sum of Two Thousand ($2,000) Dol¬ 
lars and the costs of the ])laintiff having been duly taxed in the sum 
of One Hundred Thirty-two and 20/100 ($132.20) Dollars. 

Now, on motion of Breitbart & Breitbart, attorneys for the })lain- 
tiff, it is, 

_Ad judged, that t he pla intiff, Helen Rauch, do recover from the 

eiidafff,"'Widl^r iJ. liiTfgS^. Di|x*rtOJ^Gefteral Hudson & MaU Fat- 
tan ^TaiT^Tay 'Company^ tfie said sum of Two' Thousand^ ($^000) 
Dollai’s, together with the costs as taxed, amounting in all to the 
sum of Two Thousand One Hundred and Thirty-two and 20/100 
($2,132.20) Dollars, and that the plaintiff have execution against 
the defendant therefor. 

13 D ated New York, October 5, 1922 . 

[SEAL.] JAMES A. DONEGAN, 

Clerk. 

All which we have caused by these presents to be exemplified, and 
the Seal of our said Supreme Court to be hereunto affixed. 

Witness, Hon. Philip J. McCook, a Justice of the Supreme Court 
for the County of New York, the 16 day of May in the year of our 
Lord one thousand nine hundred and 24, of our independence the 
one hundred and 48. 

[SEAL.] JAMES A. DONEGAN, 

Clerk. 


—, Philip J. McCook, a Presiding Justice at a Special Term of 
the Supreme Court of the State of New York for the County of New 
York, do hereby certify that James A. Donegan, whose name is sub¬ 
scribed to the preceding exemplification, is the Clerk of the said 
County of New York, and Clerk of said Supreme Court for said 
County duly elected and sworn, and that full faith and credit are 
due to his official acts. I further certify that the Seal affixed to the 
exemplification is the seal of our said Supreme Court, and that the 
attestation thereof is in due form. 


Dated New York, May 16, 1924. 
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PHILIP J. McCOOK, 

Justice of the Supreme Court of 

the State of Neir York 

State of New York, 

Caunty of N.ew York, ss: 


I, James A. Donegan, Clerk of the Supreme Court of said State 
in and for the County of New York, do hereby certify that Hon. 
Philip J. McCook whose name is subscribed to the preceding cer- 
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(ilicatc is Presiding Justice at a Si)ocial Term of the Supreme Couii 
of said State in and for tlie Countv of New York, dulv elected and 
sworn, and that tlie signature of said Justice to said certificate is 
.lien nine. 


In testimoii}' whereof, 1 have hereunto set my hand and affixed 
the seal of the said Court this 16th dav of May, 1924. 

fsEAL.l JAMES A. DONEGAN. 

Clerk. 


Exiiir.IT “B.” 


Supreme Court. New York (’ounty. 

Helen Rauch, Plaintiff, 
against 

Walker D. Hines, Director General, Hudson & Manhattan Rail- 

wav Co.. Uefendant. 

« 

Notice of Trial—Defendant’s. 


Please to take notice, That the issues of fact and law in this action 
will be brought to Trial, and a motion made to dismiss the com- 
__^_phunt therein at a Trial Term 'oTThts Coiirt, irppoihfe'd to be held in 
and for the County of New A’^ork;'at the County Court House in 
Borough of Manhattan, New A"ork City, on the first Monday of 
October, 1920, at 10.00 o’clock, in the forenoon of that day, or as 
soon thereafter as Counsel can be heard. 

Dated the 23d dav of October, 1920. 

"-- JANOVER & JANOVER, 

Attorneys for Defendant. 

30 Church Street, New York City. 

To Breitbart & Breitbart, Esqs., Attorneys for Plaintiff, 305 Broad- 
wav, New A"ork Citv. 

(Endorsed:) N. Y. Supreme Court Helen Rauch, Plaintiff against 
Walker D. Hines, Director General Hudson & Manhattan Railway 
Co., Defendant. Defendant’s Notice of Trial. Janover & Janover, 
Attorneys for Defendant, 30 Church Street, New York City. Bor¬ 
ough of-, New A^ork City. Rec’d by mail Aug. 24, 1920. H. K. 

Copy Reed. Aug. 24/20 Breitbart & Breitbart, Attys. for Plff. 

16 No. —. 


The People of the State of New A’ork, by the grace of God free and 
independent, to all to whom these presents shall come or may con¬ 
cern, Greeting: 

Know ye. That we having examined the records and files in the 
Office of the Clerk of the Countv of New York and Clerk 
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[sr:AL. 1 of tlio Su])rcnic Court of said State for said County, do liud 
a certain Hecord there remaining, in tlie words and figures 
following, to wit: Affidavit and notice of Motion. 

Su])reme Court, New York County, Special Term, Part 1. 

Helen Paucii 

V. 

Walker D. Hines, Director (Tcneral, &c. 


Platzek, J . : 

Plaintiff moves to correct the name of the defendant in the sum¬ 
mons and complaint and the other papers in the judgment roll. 

The action was brought to recover damages for serious injuries al¬ 
leged to have been sustained on one of the underground railways in 
this city while the road was under federal control. The summons 
^n(jj?omp laint were ^crv^d on M ay 20, 19 20, and named and descri bed 
uTe^defendan^ _a& ^ J.). Hints'/ PiD^lipr Heneral Hudson & 

‘ Manhattan Railway _On May 18, 1920, W alker D. Hines 

17'' had resigned as federal'ageht under the act of February 
^ 1920, and on the same day John Barton Payne had been ap¬ 
pointed his successor. The moving papers show that the summons 
and comj)laint were served in the same manner as would have been 
necessary if Mr. Payne had been named as defendant in his official 
capacity instead of Mr. Hines. . On June 9, 1920, an answer was 
served by the attorneys who oppose this motion. It purported to be 
the answer of “defendant above named,” meaning the defendant 
named in the title of the answer, which was in the same form as that 
of the summons and complaint. The answer was subscribed by the 
attorneys as “attorneys for the defendant.” It raised no question as 
to the liability of the defendant to answer for any injuries sustained 
as a result of the negligence alleged. Thereafter the case was noticed 
for trial by plaintiff’s attorneys and was cross-noticed by the attor¬ 
neys for the defendant. It came on for trial and an inquest was 
taken upon which judgment was entered. Upon application to the 
office of the Railroad Administration in Washington for payment of 
the judgment payment was declined because the judgment was re¬ 
covered after Mr. Hines had resigned from office. Plaintiff asks to 
amend the papers so as to describe the defendant as “James C. Davis, 
Director General of Railroads (Hudson & Manhattan Railway Co.) 
and agent of the President,” Mr. Davis having succeeded Mr. Payne 
in the office. 

r have no doubt that the motion should be grantedv^ The sum- 
_mo ns was .^served in the manner required to give jurisdiction^Tii an 
action against tlie official agent of the government. The agent 
named had resigned at the time of service. _Buf Tiis TndTvidual name 
was no- of real consequence. It was perfectly apparent thatXli^€TyTir=— 
pose of the action was to procure a judgment which shouIcTH^ 
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18 enforceable against the funds of the Tvailroad Administra¬ 
tion. Attorne ys appear ed and answered on behalf of the de¬ 
fendant. TheyTiaTuo rijiht to appear for Mr.Tlines, as” Director 
Oneral. Tliere was no sneli person in existence at tliaf liihe? But 
they raised no (juestion of misnomer and they subsequently noticed 
the case for trial. At that time they.represented the then ^ent of 
the govpr pmoiiL It uus'TOinnni that they in truTb appear^. To 
HTanoe the papers by correcting the name will be merely to conform 
the record to the realities of the case? To say that under such cir¬ 
cumstances this could not be done would make a mockery of the ad¬ 
ministration of justice. It would leave the plaintiff without remedy 
since the statute of limitations has now run against her claim—a 
result manifestly intended by the practice adopted on the part of the 
defense. 

If authority be thought necessary the conclusion here reached is 
sufficiently supported by the decision of the Court of Appeals in 
Hungerford Co. y. Hines, 236 N. A". 26 (mem.) and by the decision 
of the same court, not vet published. In Lawrev v. Hines, decided 
Dec. 27, 1923. 

Settle order on notice. M. W. P., 

Justice Supreme Court. 

New A'ork, X. A".. January 24, 1924. 

19 Special Term, Part 1. 

Index Number 10793, A^ear 1920. 

Helen Rauch 
against 

Walker D. Hines, Director General, etc. 

Present: Hon. M. Warlev Platzek, Justice. 

The following papers numbered 1 to 8 read on this motion, sub¬ 
mitted this 31 day of December, 1923: 

c 7 

Calendar Xo. 87. 

Papers numbered. 

Notice of Motion and Affidavits annexed. 1 to 5 

6 to 8 

Upon the foregoing papers this motion is granted. Settle order 
on notice. 

Opinion filed. 

M. W. P. 

Dated Jany. 24, 1923. J. ’s. C. 

Plaintiff‘’s Brief. 

Defendant’s Brief. 

Filed Feb. 1, 1924, N. A". County Clerk’s Office. 
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20 Supreme Court, New York County. 

Helen Kauch, Plaintiff, 
against 

Walker D. Hine:s, Direetor General, Hudson & Manhattan Rail¬ 
way Co., Defendant. 

Sirs : » 

Please take notice that upon the annexed affidavit of Charles Breit- 
bart sworn to the 17th day of December, 1923, and upon all the pro¬ 
ceedings had therein, the undersigned will apply to this Court at a 
Special Term, Part I thereof, held at the County Court House, in 
the Borough of Manhattan, City of New York, on the 28th of 
^Dec ember^ 1923, at 10 o’clock in the forenoon of said day or as s oon 
tFereafter as counsel can be^heardi Jor an Older amendi ng the name 
of th e defendant upon the sinnmoiijj^Yomplaint, and all oUier papers 
in tliis acti6h7'ihcTudmg the judgment roll, 'so that the same will 
read: “James C. Davis, Director General of Railroads (Hudson 
Manhattan Railway Co.) and agent of the President,” and for such 
other and further relief as to the Court may seem just and proper. 

All papers in opposition to this motion are hereby required to be 
served upon the undersigned five days before the return day of this 
motion. 

Yours, <kc., 

BREITBART & BREITBART, 

Attorneys for Plaintiff. 

3Uo Broadwav, New York Citv. 

Dated New Y’oi'k, December 17, 1923. 

To Janover & Janover, Attorneys for Defendant, 30 Church 

21 St., N. Y. C.; James C. Davis, Director General of Railroads 
and agent of the President. 


Supreme Court, New York County. 


Helen Rauch, Plaintiff', 
against 

Walker D. Hines, Director General, Hudson & Manhattan Rail¬ 
way Co., Defendant. 

State of New York, 

City of Nevj York, 

County of New York, ss: 

Charles Breitbart, being duly sworn, deposes and says: that he is 
a member of the firm of Breitbart & Breitbart, who are the attorneys 
for the plaintiff. 
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Tliis action was l)rou^lit to recover damages for personal injuries 
sustained by the idaintiff on tlie lltli day of May, 1919, while the 
])laintiff was attempting to alight from one of the cars of the Hudson 
cV' Manhattan Uailway Co. in the Hudson Tubes at Sixth Avenue and 
:)ord Street, liorough of Manhattan, City of New York. The de¬ 
fendant was named as ‘‘Walker D. Hines, Director General Hudson 
A Manhattan Kailway Co.'’ 

The summons and complaint were served on May •20, 1920, by 
delivering copies thereof to Robert Kay, who was at that time an 
oflicer of the Iludson & Manhattan Railway Co. 

The plaintitfs complaint, (a copy of which is hereto annexed) and 
ma<le part hereof, among other things, alleged that prior to the com- 
meneement of the action Walker 1). Hines was appointed Ih- 

22 rector (ieneral of the 1 liaison Manhattan Railway Co. 

That on or about the 11th day of May, 1919, and for some 
time ])rior thereto the defendant as Director General of the afore¬ 
said Hudson A Manhattan Railway Co. controlled, operated and 
managed a certain underground railroad or railway, commonly 
known as tlie Hudson Tubes, on and along Sixth Avenue, at or near 
the intersection of .‘bird Street in the Borough of Manhattan, (dty 
of New York. 

That on or about the 11th dav of Mav, 1919, and for some time 
ju-ior thereto the defendant maintained an underground station at 
the above location, namely Sixth Avenue, at or near the intersec¬ 
tion of odrd in the C’ity of New York, Borough of Manhattan, for 
the pui 7 )ose of receiving and discharging passengers. 

The com})laint further alleged that on or about the 11th day of 
May, 1919, while the plaintiff was a passenger on one of the trains 
so controlled by the defendant, and while in the act of alighting 
therefrom she was injured through the defendant’s negligence. 

On the 9th day of -June, 1929, an answer was received wherein the 
defendant by .Janover (k Janover, attorneys, answered the plaintiff's 
complaint. The defendant denied only those allegations attributing 
negligence to the defendant; a copy of defendant’s answer is also 
annexed hereto. 

After the service of defendant’s answer the case was regularly 
noticed for trial bv the plaintiff and cross-noticed by the defendant 
for the October 1920 term of this Court and was regularly jdaced 
upon the trial calendar of this Court. 

This case duly came on for trial on the 5th day of October, 1922, 
before lion. Philip J. McCook, Justice and a jury at Trial 

23 Term, Part IX of this Court and a verdict was duly rendered 
therein in favor of the plaintiff and against the defendant 

for the sum of Two Thousand ($2,000) Dollars. 

Judgment upon said verdict was duly entered in the office of the 
clerk of this court on the 5th day of October, 1922, for the sum of 
Two Thousand One Hundred Thirty-two and 20/100 ($2,132.20) 
Dollai's, and on the same day a copy of such judgment with notice 
of entry was duly sened upon Janover & Janover, attorneys for the 
defendant. The .‘«aid judgment still remains unpaid. 
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In the month of May, 1925, deponent began correspondence with 
the United States Railroad Administration and James C. Davis, the 
agent of the President, requesting payment of the above judgment 
out of the revolving fund established for the payment of judgments 
obtained against the railroad administration, and after much cor¬ 
respondence, and on the 20th day of July, 1923, payment of the 
judgment rendered herein was declined for the reason as contended 
by the United States Railroad Administration Jhat this action was 

_brouglit and judgnient recovered against Walker D. Hines after he 

" ‘ had vacatedTiis office, and that the Railroad Administration was only 
authorized to pay those judgments entered against the agent desig¬ 
nated by the President of the United States under the Transportation 
Act of i920. 

Deponent now asks this court to amend the name of the defendant 
on all the papers herein and on the judgment roll so that the same 
will read, and the judgment i)e against James C. Davis, the 
24 present agent designated by the President, and in support 
thereof deponent begs to state the following facts: 

On December 27, 1917, the President of the United States by j)roc- 
lamation took over the control of the railroads, and by subsequent 
proclamation he vested this control in a director general of railroads. 
At the time of the occurrence of this accident, to wit on May 11. 
1919, Walker D. Hines was the director general of railroads appointed 
as such by the President, and operated the Hudson & Manhattan 
Railway Co. This fact seems to be admitted by the defendant's 
answer. However, on February 28, 1920, Section 200 of the Trans¬ 
portation Act was enacted which provides as follows: 

“Subdivision A.—Federal control shall terminate at 12:00 A. M. 
March 1,1920, and the President shall then relinquish possession and 
control of all railroads and systems of transportation then under fed¬ 
eral control, and cease the use and operation thereof.’’ 

Section 206, Subdivision A of said Transportation Act Provides: 

“Action at law, suits in equity and proceedings in admiralty, based 
on causes of action arising out of the possession, use or operation by 
the President of the railroad or system of transportation of any car¬ 
rier (under the provisions of the Federal Control Act, or of the Act of 
August 29, 1916) of such character as prior to Federal control could 
have been brought against such carrier, may, after the termination 
of Federal control, be brought against an agent designated by the 
President for such purpose, whicli agent shall be designated by the 
President within thirty days after the passage of this Act. Such ac¬ 
tions, suits or proceedings may, within the periods of limitation now 
j)rescribed by State or Federal statutes but not later than two years 
from the date of the passage of this Act, be brought in any court 
which but for Federal control would have had jurisdiction of the 
cause of action had it arisen against such carrier.” 
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Section 2Uo, Subdivision B of the said Transportation Act provides: 


23 ‘‘Process may be served upon any agent or oHicer of the 

carrier oj)erating such railroad or system of transportation, 
if such agent or otlieer is authorized by law to be served with process 
in ])roceedigs brought against such carrier and if a contract has been 
made with such carrier by or through the President for the con¬ 
duct of litigation arising out of operation during Federal control. 
If no such contract has been made, process may be served upon such 
agents or officers as may be designated by or through the President, 
d'he agents designated by the President under subdivision (a) shall 
cause to be filed, ui)on the termination of Federal control, in the 
office of the Clerk of each District Court of the United States, a 
statement naming all carriers with whom he has contracted for the 
conduct of litigation arising out of operating during Federal con¬ 
trol, and a like statement designating the agents or officers upon 
whom process may be served in actions, suits and proceedings aris¬ 
ing in respect to railroads or systems of transportation with the 
owner of which no such contract has been made; and such state¬ 
ments shall be supplemented from time to time, if additional con¬ 
tracts are made or other agents or officers appointed.” 

As above stated this action was commenced on May 20, 1020, 
after the teimination of Federal control. On March 11, 1020, pur¬ 
suant to the fuovisions of Section 200 (a) Walker D. Hines was 
appointed agent. ()nJdii)yl8, 1020, Walker D. Hines resigned as 
such agent, and liypi’oclamation of the President dated May 
P020, John Barton Payne was appointed as his successor, the a])- 
])ointment to become effective on that day. However, no state¬ 
ment showing that John Barton Payne was appointed agent in 
])lace of Walker D. Hines, operating the Hudson & Manhattan 

Pailwav Co. was filed in the United States District Court of this 
«/ 

District as provided for by Section 206 (b) of the transportation 
Act until May 26, 1920, after the plaintiff' had commenced her 
action, and deponent therefore submits that the plaintiff' was ^vhplly 
j.u;ilified"in assuming that Walker D. Hines was still the agent of 
the President,"against whom she could have broughf her action. In 
^ view of the“appointment on Mav 18, 1920 of John Barton 

26^_Tayne as agent oT the rresident, the only'peison against 

whom the plaintiff could have brought her action under the 
provisions of the Transportation Act was John Barton Payne. ' How¬ 
ever, Walker D. Hines was named as defendant for the rea.son id)ove 
stated that the plaintiff had no knowledge of his resignation and 
the appointment of John Barton Payne in his place, and service of 
the summons and complaint was made two days after Mr. Hines 
had resigned. 

Deponent respectfully submits to this court that the characteriza¬ 
tion of “Walker D. Hines” as Director General of Railroads was a 
mis-nomer, and that it was intended that the action be brought 
against the proper Director General of Railroads and Agent of the 
United States Government. 
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Deponent respectfully urues that this Court has the power to 
correct the mis-nomer in the name of the defendant, and that all 
the requisites for the granting of such amendment appear in the 
j)resent case. The summons was served upon a person who was 
authorized to accept ser\dce on behalf of John Barton Payne who 
was then the agent of the President, pursuant to the Transportation 
Act, and if the name of John Barton Payne was inserted in the sum¬ 
mons, the procedure would have been exactly the same as that which 
has been gone through in the present action. The defendant appeared 
by Janover ct Janover, attorneys, which firm also represented not only 
the Hudson & Manhattan Railway Co. before the Federal Control. 

C.' 

but also during Federal control represented the Director Generals 
of Railroads, and after the termination the Federal control repre¬ 
sented the various agents of the President designated under the 
Transportation Act. As a matter of fact, the plaintifl:’ had 
27 brought a previous action against Walker D. Hines before 
he had resigned from office and the same firm of attorneys 
ap])eared for him. 

The defendant in this action has not been misled. Sufficient 


notice was given as to the cause of action alleged and claimed herein, 
and that the same was brought against the United States Railroad 
Administration regardless of the misnomer of the person holding 
the office of Director General. ,It was surely know n to the person 
rec eiving the summons and con^laiht thaUWrrtl^r D. Uj nes had 
''tTTT'afeSr office and~that the o'nly one against whom an action could 
III' broUgTit for the cause alleged in plaintiff’s compTaint was Jofiirr 
" Barton Pavne. ^ As as a matter of fact, the only person on who se ' 
vrlSelialf he was autliQiTzed to acc^^f PWVice under 1 lie i ransportation 
Act was John BartonTPayne. Furthermore, it appears''qiTfittr?rppar- f 
out from a reading of the defendant’s answer that the same was 
interposed by the United States Railroad Administration contesting 
the merits of the action, and this statement is fortified bv the fact 
that the defendant cross-noticed this case for trial. 


There is no question but that this action was commenced within 
the time limited for the commencement of such actions by law, and 
within the time limited by the Transportation Act. 

If the plaintiff is right in her contention, and if this Court deter¬ 
mines that this action was ])ending against John Barton Payne, the 
Agent of the President, then under the provisions of subdivisions H 
and 1 of Section 206 of the Transportation Act (added by Act 
approved March 13, 1923) James C. Davis, the present agent of the 
President, under his official title, should be made the defend- 
28 ant in this action. The granting of this relief would not le 
the substituting of a new party for the one named by this 
])laintift*, for this action was from its inception pending against 
John Ballon Payne, Director General of Railroads as Agent, even 
though not so named, and under the provisions of the Transporta¬ 
tion Act, this Court is given the express power to grant the amend¬ 
ment asked for. 


Deponent therefore respectfully urges this court to exercise its 
discretion in allowing the amendment of the proper agent of the 
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Prcsideiil in place and stead of Walker D. Hines, and unless this 
Court does so, the plainlitf will be without remedy herein for the 
time within which to commence a new action has by operation of 
law exi)ired. / 

The reason that this allidavit is made by deponent and not by 
the plaintitf is that deponent is familiar with all the facts, and the 
l)laintilf is without knowledge as to the same. 

Wherefore deponent respectfully prays that this Court grant an 
order amending the name of the defendant in this action so 
that the same will read “James C. Davis, Director General of Rail¬ 
roads, (Hudson and Manhattan Railway Co.) and Agent of the 
President,'* and directing that the summons and complaint and all 
other papers in this action including the judgment roll herein he 
amended accordingly, and for such other and further relief as to 
the Court may seem just and proper. 

That no ])revious application has been made. 

CHARLES BREITBART. 


Sworn to before me this 17th dav of December, 19*23. 

‘ HARRY KAPLOWITZ. 

(*omm. of DeciJfi, Citij of A. Residing in Kings Co. 

X. Y. Co. Cl. Xo. 83, X. Y. Reg. Xo. 25038. 

Kings Co. Clk. Xo. 29, Kings Co. Reg. Xo. 5028. 

Bronx Co. Cl. Xo. 10, Bronx Reg. Xo. 3080. 

Comm. Expires March 13, 1925. 


Supreme Court, Xew York County. 

Helen Rauch, Plaintiff, 
against 

Walker D. Hines, Director General Hudson & Manhattan Railway 

t. 

Co., Defendant. 

Plaintiff above named, complaining of the defendant, by Breit- 
bart & Breitbart, her attorneys, alleges: 

Admits by Xot Denying. 

1. That prior to the commencement of this action Walker D. 
Hines was duly appointed as Director General of the Hudson & Man¬ 
hattan Railway Co., a railroad corporation. 

Admits bv Xot Denying. 

2. That on or about the 11th day of May, 1919 and for some time 
prior thereto, the defendant, as Director General of the aforesaid 
Iludson and Manhattan Railway Co., controlled, managed and op¬ 
erated a certain underground railroad or railway, commonly known 
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as the Hudson Tule, on and along Sixth Avenue, at or near 
the intersection of 33rd Street, in the Citv of New York, 
Borough of Manhattan. 


Admits by Not Denying. 

3. That on or about the 11th day of May, 1919 and for some 
time prior thereto, the defendant maintained an underground station 
at the above location, namely Sixth Avenue, at or near the inter¬ 
section of 33rd Street in the City of New York Borough of Manhat¬ 
tan, for the purpose of receiving and discharging passengers. 

Denies. 

4. That on the 11th day of May, 1919, while the plaintiff was a 
])assenger in one of the trains of the defendant, so controlled, operated 
and managed by the defendant at the aforesaid location, and while 
she was in the act of alighting in one of the care of the said train, 
she was injured through no fault on her part, but solely through 
ihc negligence of the defendant, his agents, servants and employees 
in causing the doors of the said car to come in contact with and 
strike this plaintiff; in failing to give her reasonable opportunity to 
alight therefrom, and in failing to use reasonable care, diligence 
and prudence in the premises. 


Denies. 

o. That by reason thereof, the plaintiff was severally and seriously 
in juried on various parts of her body and became sick, sore and dis¬ 
abled and suffered an abortion, and upon information and belief, the 
injuries so received by her, are permanent, all to her damage in the 
sum of Ten Thousand ($10,000) Dollars. 

Wherefore plaintiff demands judgment against the defendant for 
the sum of Ten Thousand ($10,000) Dollars, besides the costs and 
disbursements of this action. 

BREITBART & BREITBART, 

A ttorneys for Plaintiff. 

Office & P. O. Address, 305 Broadway, Borough of Manhattan, 
City of New York. 

31 Supreme Court, New York County. 

Helen Rauch, Plaintiff, 
against 

Walker D. Hines, Director General, Hudson & Manhattan Railway 

Co., Defendant. 

The defendant above named, by Janover & Janover, his attorney-, 
answering the complaint herein,.alleges: 
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First. Doilies that he has any knowledge or information siiflicient 
to form a belief as to the allegations contained in the paragraphs 
or subdivisions of said complaint marked ^‘4” and “5.” 

For a further separate and distinct defense and defendant further 
answering, alleges: 

Second. That at the commencement of this action there was, and 
now is, another action pending in the Supreme Court of the State 
of New York, in and for the County of New York, between the same 
]\arties as this action, and for the same cause as set forth in the com- 
])laint herein. 

AVherefore defendant demands judgment dismissing the com¬ 
plaint herein with costs. 

JANOVER & .JANOVER, 

Attorneys for Defendant. 

Office cV: P. O. Address, 30 Church Street, Borough of Manhattan, 
City of New A"ork. 

32 State of New York, 

Cinintif of Xcw York, 

City of y,ew York, ss: 

.fosejih (Joldberg, being duly sworn, deposes and says, tliat he is 
over the age of 21 years. That on the 18th day of December, 1923. 
at No. 03 Wall Street, in the Borough of Manhattan, City of New 
^’ork, he served the foregoing affidavit and notice of motion u]K)n 
lOvan Shelby, an attorney and coun.sellor at law, the person des- 
iLinatcd to receive service of papers on behalf of James C. Davis. 
Director General of Railroads, an agent of the President by deliver¬ 
ing to and leaving personally with William Kenedy a person of 
suitable age and discretion in charge of said attorney’s office during 
his absence therefrom, a true copy thereof. 

JOSEPH GOLDBERG. 

Sworn to before me this 18th day of December, 1923. 

HARRY KAPLOWITZ. 

Commissioner of Deeds, N. Y. C. 

All of which we have caused by these presents to be exemplified, 
and the seal of our said Supreme Court to be hereunto affixed. 

Witness Hon. Philip J. McCook, a Justice of the Supreme Court 
for the County of New York, the 16 day of May in the year of our 
Lord one thousand nine hundred and 24, of our independence the 
one hundred and 48. 

rsEAL.l JAMES A. DONEGAN. 

Clerk. 

33 I, Phili]) J. McCook a Presiding Justice at a Special Ferm 
of the Supreme Court of the State of New York for the County 

of New York, do hereby certify that James A. Donegan, whose name 
is subscribed to the preceding exemplification, is the Clerk of the 
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said County of New York, and Clerk of said Supreme Court for said 
(^ounty duly elected and sworn, and that full faith and credit are 
duo to his official acts. I further certify that the Seal affixed to the 
e.xemplitication is the seal of our said Supreme Court, and that the 
attestation thereof is in due form. 

Hated New York, May 10, 1924. 

PHILIP J. McCOOK, 

Justice of the Supreme Court of 

the State of Ncu: Yort. 

State of New York, 

County of New York, ss: 

I, James A. Donegan, Clerk of the Supreme Court of said State 
in and for the County of New York, do hereby certify that Hon. 
Philip J. McCook whose name is subscribed to the ])receding certifi¬ 
cate, is Presiding Justice at a S])ecial Term of the Su})reme Court 
of said State in and for the County of New York, duly elected 
and sworn, and that the signature of said Justice to said certificate is 
genuine. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of the said Court this 16th dav of Mav, 1924. 

[seal.] JAMES A. DONEGAN. 

Clerk. 

94 The People of the State of New York, by the grace of God free 
and independent, to all to whom these presents shall some or 
may concern, Greeting: 

Know ye, That we having examined the records and files in the 
office of the Clerk of the County of New York and Clerk 
[seal.] of the Supreme Court of said State for Said County, do 
find a certain Record there remaining, in the words and 
figures following, to wit: 

Supreme Court, New York County. 

Helen Rauch, Plaintiff, 
against 

Walker D. Hines, Director General, Hudson & Manhattan Railway 

Co., Defendant. 

State of New York, 

City of New York, 

County of Neiv York, ss: 

Joseph Goldberg being duly sworn, deposes and says: that on the 
29th day of JanuaiA^ 1924, he served the annexed order with notice 
of settlement on Messrs. Janover & Janover, the attornevs for the 
defendant at 32 Church Street, Borough of Manhattan, City of New 
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York, by delivering: to and leaving vdth a person of suitable 
age and discretion in charge of said attorney’s office a true 
copy thereof. 

That on the *29th day of .January, 1924 at Go Wall Street in the 
Rorough of Manhattan, City of New York, he served the annexed 
order with notice of settlement upon Evan Shelby, an attorney and 
counsellor at law, and the person designated to accept service of 
papers on behalf of James C. Davis, Director (leneral of Railroads 
and Agent of the President by delivering to and leaving with .lohn 
E. Walker, a pei*son of suitable age and discretion in charge of said 
attorney’s office a true copy thereof. 

De]»onent further savs that he is over the age of 21 vears. 

JOSEPH goLdbero. 


Sworn to before me this 80th dav of Januarv, 1924. 

* HARRY KAPLOWITZ. 

Com. of Deeds, N. )’. C. 

At a Special Term, Part I, of the Supreme Court of the State of 
New York held in and for the County of New York, at the county 
court-house, in the borough of Manhattan, city of New York, on 
the 1 dav of Eebruarv, 1924. 

Present: Hon. M. Warlev Platzek, Justice. 

:>G Helen Rauch, PlaintitV, 

against 

Walker D. Hines, Director General, Hudson & Manhattan Railway 

Co, Defendant. 

The above named plaintiff having duly regularly made a motion 
in this court for an order amending the name of the defendant 
upon the summons, complaint and all other papers in this action 
including the judgment roll so that the same will read: “James C. 
Davis, Director General of Railroads (Hudson & Manhattan Rail¬ 
way Co.) and Agent of the President.” and the said motion having 
<luly come on to be heard; 

Now, after reading the notice of motion dated the 17th day of 
December, 1928 and proof of due service thereof, and the affidavit 
of Charles Breitbart sworn to the 17th dav of December, 1928. and 
the plaintift’s complaint, and the defendant’s answer, and the judg¬ 
ment roll dulv entore<i in this action and filed in the office of the 

t 

Clerk of this court on the 5th day of October, 1922, all in sujiport 
of the said motion, and after hearing Messi*s. Breitbart & Breitbart. 
attorneys for the plaintiff in support of the said motion, and Messrs. 
Janover & Janover, attorneys for the defendant in and for said 
James C. Davis, as agent, in opposition thereto, and due delibera¬ 
tion having been had. and u|x>n filing the opinion of the court, 

It is. on motion of Breitbart & Breitbart, attornevs for the plain- 
tiflf 
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:)7 Ordered that tlie said motion .>^0 made be, and tlu* .ame 

liereby is in all respects granted, and it is furtber 
Ordered that the name of the defendant in this action be, and 
the same hereby is amended and changed so that the same will read 
as follows: ‘‘James C. Davis, Director General of Railroads (Hud¬ 
son & Manhatatan Railway Co.) and Agent of the President,” and 


it is further 

Ordered that the title of this action upon the summons, complaint 
and all other papers in this action including the judgment roll he, 
and the same hereby is amended to road as follows; “Helen Rauch, 
Plaintiff against James C. Davis, Director of Railroads, (Hudson ^ 
Manhattan Railway Co.) and Agent of the President, Defendant,” 
and it is further 

Ordered that the judgment rendered in this action on the 5th day 
of October, 1923 in favor of the plaintiff for the sum of Two Tliou- 
sand One Hundred Thirty-Two and 20/100 ($2,132.00) Dollars be 
amended so that the name of the defendant against whom the judg¬ 
ment is rendered shall read “James C. Davis, Director General of 
Railroads (Hudson & Manhattan Railway Co.) and Agent of the 
President,” and it is further 

Ordered that the clerk of this court make a notation in his judg¬ 
ment docket upon the entry of the judgment rendered in this 
action on the 5th day of October, 1922, of the change of the name 
of the defendant as above stated. 


Enter. 


M. W. P., J, 


S. 


(A 


3S All which we have caused by these presents to be exem])li- 

fied, and the seal of our said Supreme Court to be hereunto 

allixed. 

Witness Hon. Philip J. McCook, a Justice of the Sui)remc Court 
for tho Countv of New York, the 16" dav of Mav in the vear of 
our Lord one thousand nine hundred and 24, of our independence 
the one hundred and 48. 

[sEAL.l JAMES A. DONEGAN, 

CAerk. 


I, Philip J. McCook a Presiding Justice at a Special Term of the 
Supreme Court of tho State of New York for the County of New York, 
do hereby certify that James A. Donegan. who.se name is subscribed 
to the preceding exemplification, is the Clerk of the .«aid County 
of New York, and Clerk of said Supreme Court for said County 
duly elected and sworn, and that full faith and credit are due to his 
official acts. I further certify that the Seal aifixed to the exemplifi¬ 
cation is the seal of our said Supreme Court, and that tho attestation 
thereof is in due form. 

Dated New York, Mav 16", 1924. 

PHILIP J. McCOOK, 

Justice of the Supreme Court of 

the State of Xew York. 
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S TATE OK New Yoiik, 

('onntii (tf Xen' York, 

I, James A. Doncgan, Clerk of the Supreme Court of said Stale 
ill and for the County of New York, do hereby certify that Hon. 

Idiilip J. McCook whose name is subserihed to the ])recedin,<i 
:*»1) certilicate, is Presiding Justice at a Special Term of the Su- 
preme Court of said State in and for the County of New 
York, (iulv elected and sworn, and that the signature of said Justice* 
to sai<l certificate is genuine. 


In testimony whereof, I have hereunto set my hand and allixed 
the seal of the said Court this 16" dav of Mav 1924. 


SEAL. ! 


JAMES A. DONECAN, 

ChrL\ 

Rule io Show Cause. 


Filed June 12, 1924. 

jf: * * * s|« ♦ He 

Upon consideration of the petition filed in the above-entitled case 
it is by the court this 12th day of June, 1924, ordered: 

That the resjmndent, James C. Davis, Director General of Rail¬ 
roads and Agent of the President, be, and he hereby is, required 
to show cause, if any he ean, on the 19th day of June, 1924, at 10 
o'clock a. m. whv the writ of mandamus should not issue as in the 
petition prayed; Provided, That a copy of said petition and of this 
order be served upon said re.^pondent on or before the 10th day of 
June, 1924. 

IVALTER I. McCOY, 

Chief Justice. 

Demurrer to Petition. 

Filed June 19, 1924. 

* * He -ie s(c ^ 3|j 

40 Comes now the respondent named in the above entitled 

action and says that the petition for MYit of Mandamus is 
bad in substance. 

AVherefore petitioner prays that the Rule to Show Cause l>e dis¬ 
charged. 

LAMBERT McALLTSTER. 

A. A. McLaughlin, 

A ttorneys for James C. Davis, Director General 

of Railroads and Agent of the President. 
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Matters of Law to Be Argued. 

(1) Granting all allegations in petition, relief prayed cannot be 
gi*anted. 

(2) Petition does not set forth a good cause of action. 

(3) Section 206 Transportation Act (41 Stat. 461) prescribes 
manner in which suits should be brought against the United States 
on causes of action, arising during Federal Control of Railroads 
and the provisions thereof are mandatory. 

(4) The provision of the statute authorizing a suit against the 
United States must be strictlv followed in order that the court mav 
acquire jurisdiction. 

(5) The United States has not consented to be sued or to be 
brought into court in the manner in which James C. Davis, Director 
General of Railroads and Agent of the President was attempted to 
1)0 brought into the New York Couil as alleged and set forth in 
plaintiff’s petition herein. 

( t>) Neither the United States nor the Agent appointed by the 
President pursuant to Section 206 of the Transportation Act 

41 1920, was a party to the suit in the New York Court, prior to 
the expiration of the time within which Congress consented 

lliat the United States might be sued on account of matters growing 
out of Federal control of Railroads, and Congress has not consented 
that the United States, or such agent appointed by the President, 
may be made a party thereto after expiration of such time. 

The Director General could not, by appearing in the proceeding 
in the New York Court, after the expiration of the time within which 
suit against the Agent to be appointed by the President pui*suant to 
Section 206 of the Transportation Act 1920 was authorized to be 
brought against such agent, confer jurisdiction of such agent or of 
the United States; nor could such appearance confer on the court 
power to enter a judgment against such agent or against the United 
Slates. 

(7) The requirement that suit should not be brought against 
the agent to be appointed by the President pursuant to Section 20() 
’Pransportation Act 1920, after two years from the passage of such 
Act, was a part of the cause of action and not a statute of limitations, 
and the New York Court could not acquire jurisdiction of the agent 
or of the United States by proceeding after the expiration of such 
time; and the pretended order or judgment sought to be entered by 
the New York Court against James C. Davis, Director General of 
Railroads and Agent of the President, is a nullity and absolutely 
void. 

(8) The judgment entered by the New York Court as shown by 
j)laintiff’s petition, against. Walker D. Hines, Director General of 

Railroads, Hudson & Manhattan Railway Company, was not 

42 a judgment against the agent, nor against the United States, 
and so far as such agent or the United States is concerned, 

such judgment was and is a nullity and absolutely void, and the 
Supreme Court of New York for New York County, was without 
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jurisdiction or authority to amend the said judgment so as to sub¬ 
stitute James C. Davis, Director General of Kailroads and Agent of 
the President for the defendant against whom the said judgment was 
originally rendered, and said court was without jurisdiction or au¬ 
thority to enter in said proceeding any order or judgment against 
James C. Davis, Director General of Railroads and Agent of the 
President or against the agent appointed by the President pui’suant 
to Section 200 Transportation Act 1920 or against the United States. 

(9) The fuetended order or judgment of the Supreme Court of 
New York, !sYw York County, set forth in plaintiff’s petition, dated 
F('hruary 1, 1924. in so far as same attempts to amend the judg¬ 
ment against Walker D. Hines, etc., by substituting as defendant 
“James C. Davis, Director General of Railroads (Hudson & Han- 
liattan Railway Company) and Agent of the President,” is in excess 
of the jurisdiction of the court, and absolutely void. 

(10) At the time of the commencement of suit in the New York 
Court against Walker D. Hines, Director General, Hudson & Man¬ 
hattan Railway Company, as shown in plaintiff’s petition, on May 
PJ. 1920, the said Walker D. Hines wtis not Director General of 
Pail roads, nor was he agent appointed under section 200 of tlu* 
Transj)ortation Act, 1920, but prior thereto he had vacated the of- 

tice of Director General of Riiilroads, and of Agent, afore- 
4J) said; and the said suit so brought against Walker D. Hines. 

Director (General etc., was not a suit against the United States 
or against the agent appointed by the President under said Section 
20,') of Transportation Act 1920, and at the time judgment was en¬ 
tered in said suit against the said Walker D. Hines, Director Gen¬ 
eral, etc, in October, 1922, the said Walker D. Hines was not Di¬ 
rector General of Railroads, nor was he at said time the Agent ap- 
})ointed by the President; nor was the said Walker D. Hines a repre¬ 
sentative of the United States in any capacity. That the time 
within which suit was authorized to be brought against the Agent 
appointed by the President pursuant to Section 206 of the Trans¬ 
portation Act 1920 had expired prior to the entering of the said 
judgment against Walker D. Hines, Director General, Hudson & 
Manhattan Railway Company, and prior to the time it was sought 
to substitute James C. Davis, Director General and Agent of the 
President as defendant therein, and by reason thereof the Supreme. 
(Murt of New York could not acquire jurisdictios in any manner 
to make the said judgment a judgment against the Agent of the 
Court of New York could not acquire jurisdiction in any manner 
acquire jurisdiction to enter a judgment in the said proceeding 
against the Agent of the President or against the United States. 

(11) Neither the Agent of the President nor the United States 
has had a day in court in said proceeding. 
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44 Memorandum. 

Filed August 6,1924. 

* * * * * * ♦ 

This is a demurrer to a petition for a writ of mandamus directing 
the respondent to pay a judgment of the Supreme Court of the State 
of New York, New York County, in favor of the petitioner. 

The person named as defendant was not an officer of the United 
States when the action was begun nor was the official designation by 
which he was described that of any officer against whom the action 
might be brought. In that condition of the record judgment was 
entered. The judgment was amended so as to name the respondent 
licre as defendant and to describe him by the official title of the 
officer against whom under the Transportation Act, 1920, such an 
action might be brought. This amendment was^ made at a time 
when there was no consent'by the United States to Ke sued. Uonsc' 
qTirrrfTy no one could by an appearance in Court at that time impose 
a liability on the United States. 

That the naming of the proper official as defendant was not a mere 
matter of form follows from the decision in John Barton Pavne, 
Agent, etc., vs. Industrial Board of Illinois, 258 U. S. 613. Act of 
Feb. 8, 1899, c. 121, 30 Stat. 822. That action was held to have 
abated as a proper substitution of a new incumbent in office had not 
been effected within the time limited after the official orig- 

45 inally sued had left office. See Le Clone vs. M'cAdoo, 253 V. 

8. 318. These cases indicate that the Agent appointed under 

the Transportation Act, 1920, is looked upon as any other official 
and it could hardly be maintained that where Congress authorized 
relief in an action brought against the Secretary of the Treasury 
such relief could be had in an action against the Secretary of the 
Interior. The office “Director General of Railroads” and the office 
of “Agent” are not the same and may be occupied by different per¬ 
sons. See Bailey vs. Hines, 131 Va. 421, 427. The Act of March 3, 
1923, 42 Stat. 1443, indicates that Congress held the same view as to 
naming the actual incumbent for while that Act takes pending 
cases brought under Transportation Act, 1920, out of the operation 
of the Act of February 8, 1899, supra, relating to abatement, it pro¬ 
vides that the “Agent” designated by the President then in office 
must be substituted before judgment is satisfied. The Act of March ^ 
3, 1923, has no direct application to the present case, as claimed by j 
petitioner, for it clearly has to do with a change in office after an 
action is brought. 


The demurrer is sustained. 


WALTER I. McCOY, 

Chief Justice. 
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Supreme Court of the District of Columbia. 

Wednesday, August 6th, 1924. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice presiding. 

***** * 

Upon consideration of the demurrer of respondent filed herein by 
his attorneys to the petition, it is ordered that said demurrer be, and 
the same is herebv sustained. 

4t> Supreme Court of the District of Columbia. 

Friday, August 15th, 1924. 

Session resumed pursuant to adjournment, Hon. William Hitz, 
Justice, ])residing. 

******* 

Hv the Chief Justice. 

( omes now the petitioner by his attorney of record and elects to 
stand upon his petition to which a demurrer was sustained on August 
()th, 1924. AVherefore, it is ordered that the rule to show cause issued 
herein, be, and the same is, hereby discharged and the petition dis¬ 
missed. Further, it is considered that petitioner take nothing by this 
action, and that respondent recover of petitioner his costs of defeise to 
be taxed bv the clerk and have execution thereof. 

From the foregoing judgment, the i)etitioner by his said attorney, 
in open court, notes an appeal to the Court of Appeals; whereupon, 
the maximum of an undertaking for costs is hereby fixed in the sum 
of One Hundred Dollars ($100.00), with leave to deposit the sum of 
$50.00 with the Clerk, in lieu thereof. 

Meruorandiint. 

August 28, 1924.—$50.00 deposited in lieu of Bond on Appeal. 

Aasif/nmenfs of Error. 

Filed September 5, 1924. 

******* 

Now comes the petitioner and makes and files the following assign¬ 
ments of error on appeal in this case to the Court of Appeals: 

47 1. The Court erred in sustaining the demurrer and dis¬ 

missing the petition, as it thereby deprived the plaintiff of her 
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To A. A. MoLau^^lilin, Esq., and 
Lambert McAllister, Esq., 

Attorneys for Eespondent: 

Take notice that on September 12, 1924, I will apply to the Clerk 
of the above court for a transcript of the record in the above action 
in accordance with the foregoin" Assignments of Error and Desig¬ 
nation of Record to be filed in the Court of Appeals of the District 
of Columhia on this appeal. 

RAYMOND M. HUDSON, 

Attorney for Petitioner. 

49 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Couil of the District 
of Columbia, hereby eertify the foregoing pages numbered from 1 
to 48, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed copy of which is made 
part of this transcript, in cause No. 68973 at Law, wherein United 
States of America ex rel. Helen Rauch is Petitioner and James C. 
Davis, Director General of the Railroads and Agent of the President 
is Respondent, as the same remains upon the files and of record in 
.«aid Court. 

In testimony whereof, I hereunto subseribe my name and affix 
the seal of said Court at the City of Washington in said District, this 
29th day of October, 1924. 

[Seal of Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

ClerJ' 

ByW. E. WILLIAMS, 

Asst. Clerk. 

EW. 

Endorsed on cover: District of Columbia, Supreme Court. No. 
4246. United States of America ex rel. Helen Rauch, appellant, vs. 
James C. Davis, Director General, &c. Court of Appeals, District of 
Columbia. Filed Nov. 13, 1924. Henry W. Hodges, clerk. 
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rights under the constitution,—requiring the court to give full faith 
and credit to the judgments of any State. 

2. The Court erred in sustaining the demurrer and dismissing the 
l^etition, as it thereby reviewed as on a writ of error or appeal the 
decision of the Supreme Court of the County of New York, State of 
New York, and held the same erroneous, which could only be done 
by an appeal to the Court of Appeals of the State of New York, and 
thence to the Supreme Court of the United States. 

The Court erred in sustaining the demurrer and dismissing the 
petition, because the record of the New York judgment shows that 
tlie defendant appeared in that action and resisted the judgment, be¬ 
ing made to read against this defendant, as well as against his pred- 
('(•essor. 

4. The Court erred in sustaining the demurrer and dismissing the 
petition, as the New York judgment record shows that the Court had 
jurisdiction of the subject matter and the respondent appeared by his 
proper attorney and submitted his person to the jurisdiction of the 
(V)urt, and when the judgment was entered against this defendant, 
he did not appeal to the Supreme Court of the United States, as he 
had a right to do. 

The Court erred in sustaining the demurrer and dismissing the 
]>etition, as it thereby exceeded its powers under the Constitution and 
laws of the United States and deprived the petitioner of her rights, 
in that the Court undertook to review and reverse the judgment of 
the Supreme Court of the County of New York, State of New 
48 York. 

RAYMOND M. HUDSON, 

Attorney for Petitioner. 

Designation of the Record. 

Filed September 5, 1924. 

******* 

Now comes the petitioner and makes and files the following desig¬ 
nation of the record in the above case on appeal in the Court of Ap¬ 
peals of the District of Columbia and directs the clerk to copy the 
following papers: 

1. Petition and exhibits. 

2. Rule and other court ordei*s and judgments. 

d. Demurrer. 

4. Assignments of error. 

o. Designation of the record and notice. 

RAYMOND M. HUDSON, 

Attorney for Petitioner, 
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IN THE COURT OF APPEALS OF THE DIS¬ 
TRICT OF COLUMBIA 


United States of America, ex \ 
rel. Helen Rauch, I 

Appellant, / 

vs. f 

James C. Davis, Director General I 
of the Railroads and Agent of I 
the President, | 

Appellee. / 

BRIEF OF APPELLANT. 


No. 4246. 


Statement. 


This is an appeal from a judgment of the Supreme 
Court of the District of Columbia sustaining the 
demurrer to a petition for a mandamus seeking to 
require the respondent to pay a judgment in favor of 
the relator obtained in the Supreme Court of the 
City of New York. 

Rauch sued Walker D. Hines as Director General 
on May 19, 1920, although it developed later that 
Hines had resigned a day or two before, but the no¬ 
tices had not been sent out or filed in the District 
Court of the United States for New York of the ap¬ 
pointment of his successor, John Barton Payne, and 
were not filed until May 26, 1920 (see affidavit, p. 
16). The suit was intended to^e, and was, against 
the Government agency anolHines personally (see 
affidavit, p. 16). 



The summons was served on the person on whom 
it would have been served whether the suit was against 
Hines, Payne or Davis and an appearance was entered 
and answer filed for the defendant by the same at¬ 
torneys who would have answered for Hines, Payne 
or Davis in which answer the defendant denied lia¬ 
bility for the Government agency, which was really 
the party sued, and no mention was made of the 
fact that the suit had been started against Hines, and 
that Payne was then Director General. Later the 
same attorneys, acting for the defendant, filed a cross 
notice of trial, but on the day of trial they failed to 
show up and there was a trial by jury, a verdict, and 
judgment thereon in favor of Rauch. 

Thereafter demand was made on respondent to pay 
same, which he refused, stating it was void and not 
against him. Thereupon due and proper motion was 
filed and served not only on Davis but on attorneys, 
Janover & Janover, and on the agent of Davis in 
New York, on whom service was proper to be made 
under the law and the contracts with the Hudson & 
Manhattan Railroad Company, seeking to amend the 
judgment and make it against C. Davis, Di¬ 

rector General (Hudson & Manhattan Railroad Com¬ 
pany), and Agent of the President.” 

In opposition to this motion Davis appeared through 
the same attorneys, Janover & Janover, who stated 
that they were directed by Davis to so appear and 
filed a brief contending that the judgment was void 
and could not be amended to make it read against 
Davis. This appearance was not special, but general 
(see order reciting appearance, p. 22). 

Rauch’s attorney also filed a brief, excerpts of 
which are attached hereto showing the question de¬ 
termined by the Court. On the hearing of this motion 
and verbal argument and the brief, the Court granted 
the motion and changed the judgment to read against 
'‘J^irnes C. Davis, Director General (Hudson & Man- 
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hattan Railroad Company), and Agent of the Presi¬ 
dent,” and to be a judgment against him, to which 
the respondent did not except. An appeal was open 
to the respondent, but he did not appeal from the or¬ 
der and the judgment against him became final. The 
written opinion granting the motion is part of the 
record (p. 11), and is reported in 122 Misc. (N. 
Y.) 393; 204 N. Y. Supp. 140. 

Demand was made on the respondent for the pay¬ 
ment of the judgment, amounting to $2,132.20 with 
interest from October 5, 1922, which payment was 
refused and thereupon the petition in this action was 
filed, seeking a mandamus to make him pay the judg¬ 
ment and he is defending on the ground that the 
judgment against him is void. 

Argument. 

I am confident that on the decisions which I will 
give in this brief that the Court will be of the opinion 
that it cannot go into the questions decided in the New 
York Supreme Court on the motion and the ques¬ 
tions decided in the cases of Lowry vs. Hines, 237 
N. Y. 174, and Hunger ford Company vs. Hines, 236 
N. Y. 528; 142 N. E. 270, but if the Court is in¬ 
clined to review the N. Y. Supreme Court decision 
as on appeal it will find the cases discussed in the 
attached excerpts from the brief of Breitbart & Breit- 
bart, attorneys for Ranch, filed with the New York 
Supreme Court on the motion to enter and make the 
judgment of that Court run against the appellee, 
Davis. 

In these excerpts the Court will find a decision of 
the Supreme Court of Virginia (Bailey vs. Hines, 109 
S. E. Rep. 470), which is on “all fours” with the 
present case, being a complaint against Hines filed a 
few days after Payne became agent and the amend- 
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merit was allowed and two similar cases from Georgia 
and Arkansas. 

The fact that neither the Government or the Di¬ 
rector General has applied for a writ of certiorari 
or writ of error to the Supreme Court of the United 
States in any of the five cases cited in our favor and 
did not appeal from our judgment, is very strong 
proof that the decisions were deemed correct; the 
cases are: 

Bailey vs. Hines (Va.). 

Payne vs. Stockton (Ark.). 

Hungerford Co. vs. Hines (N. Y.). 

Laivry vs. Hines (N. Y.), 237 N. Y. 174. 

Byrd z^s. Hines (Ga.). 

I have examined the indices and find that no writ 
was applied for in any of these cases. 


POINT 1. 

As the New York Court had jurisdiction of 
the subject-matter and the summons was served 
on the proper agent for service, on either Hines 
or Payne, thus the Government agency or the 
United States Government was properly in 
court and if there was any irregularity in nam¬ 
ing Hines instead of Payne it was waived by the 
general appearance and answered by the attor¬ 
ney whose duty it was under the law and regula¬ 
tions to defend Payne and the Government 
agency as well as the United States, and the 
judgment is valid. 

United States vs. Hvoslef, 35 Sup. Ct. 459, 237 
U. S. 1, was a suit against the United States for the 
recovery of stamp taxes and the Court held that the 
United States pleading to the merits without special 
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objection that the suit was brought in the wrong Fed¬ 
eral District waived a requirement of the Act of 
March 3, 1887, that suits upon claims against the 
United States must be brought in the district where 
the plaintiff resides and the Court said, at page 462: 

“The general language of the demurrer with 
respect to jurisdiction had appropriate ref¬ 
erence to the general authority of the Court 
to entertain such a suit against the United 
States and to the jurisdiction of the subject- 
matter of the action. But assuming that the 
subject-matter was within the jurisdiction of 
the Court, the requirement as to the particu¬ 
lar district within which the suit should be 
brought was but a model and formal one, 
which could be waived, and must be deemed 
to be waived in the absence of specific objec¬ 
tion upon this ground before pleading to the 
merits. St. Louis'S* S. F. R. Co. vs. McBride, 
141 N. S. 127, 131, 35 L. ed. 659, 661, 11 Sup. 
Ct. Rep. 982; Central Trust Co. vs. McGeorge, 
151 U. S. 129, 133, 38 L. ed. 98, 100, 14 Sup. 
Ct. Rep. 286; Martin vs. Baltimore & O. R. 
Co. (Gerling vs. Baltimore & 0. R. Co.), 151 
U. S. 673, 688, 38 L. ed. 311, 316, 14 Sup. 
Ct. Rep. 533; Interior Constr. & Improv. Co. 
vs. Gibney, 160 U. S. 217, 220, 40 L. ed. 401, 
402, 16 Sup. Ct. Rep. 272; Western Loan & 
Scev. Co. vs. Butte S’ B. Consol. Min. Co., 210 
U. S. 368, 52 L. ed. 1101, 28 Sup. Ct. Rep. 
720; Arizona S N. M. R. Co. vs. Clark, 235 
U. S. 669, 674, 59 L. ed. 1, 35 Sup. Ct. Rep. 
210 .” 

The rights of the United States to be sued in the 
proper district is as much of the consent to be sued 
as the naming of Payne instead of Hines was part 
of the consent to sue the Government. . 

To the same effect is Thames, etc., Co. vs. U. S., 
35 Sup. Ct. 496, 237 U. S. 19. 

Congress, in amending Sec. 206 in the Transpor¬ 
tation Act on March 31, 1923, by adding 
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“(1) Orders providing for a substitution 
in such cases made before this subdivision takes 
effect by courts having jurisdiction of the par¬ 
ties and subject-matter are hereby validated,” 

makes it plain that the United States had consented 
to amendments like the one in the present case and 
Sec. (H) of the same amendment of the Act covered 
the amendment in this case; the full amendment of 
Act is set out in the attached excerpts of the brief 
of Breitbart & Breitbart. 

In Peoria & F. U. Ry. Co. z’s. U. S., 263 U. S. 528, 
44 Sup. Ct. 194, suit was brought in the District of 
Illinois, but under the statute it should have been 
brought in the District of Iowa and the United States 
raised the objection for the lack of venue as it had a 
right to do in the lower court and was overruled, but 
failed to appeal on that ground and the Court stated: 

“The United States contends, also, that the 
decree dismissing the bill should be affirmed, 
because under the Act of October 22, 1913, c. 
32, 38 Stat. 208, 219, 220, the proper venue 
was the District of Iowa, that being the resi¬ 
dence of the Minneapolis & St. Louis Railroad. 
Compare Illinois Central R. Co. vs. Public 
Utilities Commission, 245 U. S. 493, 504, 505, 
38 Sup. Ct. 170, 62 L. ed. 425; Skinner & 
Eddy Corporation z^s. United States, 249 U. 
S. 557, 563, 39 Sup. Ct. 375, 63 L. ed. 772. 
The provision that suit shall be brought in the 
district of the residence of the party on whose 
petition the order was made is obviously one 
inserted for his benefit. If there were a lack 
of jurisdiction in the District Court over the 
subject-matter, we should be obliged to take 
notice of the defect, even if not urged below 
by the appellee. Mattingly z*s. Northivestern 
Virginia R. Co., 159 U. S. 53, 57, 15 Sup. Ct. 
725, 39 L. ed. 894. But the challenge is merely 
of ffie jurisdiction of the Court for the particu¬ 
lar district. The objection is to venue. See 
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Camp vJf. Cress, 250 U. S. 308, 311, 39 Sup. Ct. 
478, 63 L. ed. 997. This privilege not to be 
sued elsewhere can be waived, and it was 
waived both by the Minneapolis & St. Louis 
Railroad and the Commission. The United 
States was, nevertheless, entitled to insist up¬ 
on compliance with the venue provision, and 
its objection was properly taken below. But, 
by failure to enter a cross appeal from the 
Court's action in overruling its objection, the 
right to insist upon it here was lost." 

So failure to appeal from the judgment on the mo¬ 
tion amending the New York judgment stops a re¬ 
view thereof in this suit. 

In Rooker vs. Fidelity Trust Co., 44 Sup. Ct. 149, 
263 U. S. 413, it was held that: 

Where constitutional questions actually arose in a 
cause in which a state court had jurisdiction of the 
subject-matter and of the parties, that court’s decision, 
whether right or wrong, is conclusive, unless and un¬ 
til reversed or modified by a timely and appropriate 
appellate /proceeding. 

And the Court stated at page 150: 

“It affirmatively appears from the bill that 
the judgment was rendered in a cause where¬ 
in the Circuit Court had jurisdiction of both 
the subject-matter and the parties, that a full 
hearing was had therein, that the judgment 
was responsive to the issues, and that it was 
affirmed by the Supreme Court of the state 
on an appeal by the plaintiffs. 131 N. E. 769. 
If the constitutional questions stated in the bill 
actually arose in the cause, it was the province 
and duty of the state courts to decide them; 
and their decision, whether right or wrong, was 
an exercise of jurisdiction. If the decision 
was wrong, that did not make the judgment 
void, but merely left it open to reversal or 
modification in an appropriate and timely ap- 
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lyellatc proceeding. Unless and until so re¬ 
versed or modified. It would he an effective 
and conclusive adjudication. Elliott vs. Peri- 
sol, 1 Pet. 328, 340, 7 L. ed. 164; Thompson 
vs. Tolmie, 2 Pet. 157, 169, 7 L. ed. 381; 
Voorhees vs. Bank of United States, 10 Pet. 
449, 474, 9 L. ed. 490; Cornett vs. Williams, 
20 Wa. 226, 249; ex parte Harding, 120 U. S. 
782, 7 Sup. Ct. 780, 30 L. ed. 824. Under 
the legislation of Congresis, no court of the 
United States other than this court could en¬ 
tertain a proceeding to reverse or modify the 
judgment for errors of that character. Ju¬ 
dicial Code, Sec. 237, as amended by Act Sept. 
6, 1916, c. 338, Sec. 2, 39 Stat. 726 {Comp. 
St., Sec. 1214). To do so would be an exer¬ 
cise of appellate jurisdiction. The jtirisdic- 
tion possessed by the District Courts is strictly 
original. Judicial Code, Sec. 24 {Comp. St., 
Sec. 991). Besides, the period ivithin which a 
proceeding might be begun for the correction 
of errors such as are charged in the bill had 
expired before it was filed. Act Sept. 6, 1916, 
c. 448, Sec. 6, 39 Stat. 726 {Comp. St., Sec. 
1228a), and as is pointed out in Voorhees vs. 
Bank of the United States, supra, after that 
period elapses an aggriez^ed litigant cannot be 
permitted to do indirectly zvhat he no longer 
can do directly.” 

In Voorhees vs. Bank of America, cited above (10 
Pet. 449), the Court said: 

“It is among the elementary principles of 
the common law that whoever would complain 
of the proceedings of a Court must do it in 
such time as not to injure his adversary by 
unnecessary delay in the assertion of his right. 
If he objects to the mode in which he is 
brought into court, he must do it before he 
submits to the process adopted. If the pro¬ 
ceedings against him are not conducted ac¬ 
cording to the rules of law and the court, he 
must move to set them aside for irregularity; 
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or, if there is my defect in the form or man¬ 
ner in which he is sited, he may assign those 
defects specially, and the Court will not hold 
him answerable till such defects are remedied. 
But if he pleads to the action generally all 
irregularity is ivaived, and the Court can decide 
only on the rights of the parties to the sub¬ 
ject-matter of controversy; their judgment is 
conclusive unless it appears on the record that 
the plaintiff has not title to the thing demanded, 
or that in rendering judgment they have erred 
in law; all defects in setting out a title, or in 
the evidence to prove it, are cured, as well 
as all irregularities which may have preceded 
the judgment.” 

Davis, etc., vs. Miller-Link Lumber Company, 296 
Fed. at 649, held: 

That where a receiver was appointed for a corpora¬ 
tion in a creditors’ bill, alleging solvency, but tempo¬ 
rary embarrassment, and the corporation joined in 
the application for the appointment of the receiver 
and was subsequently found to be insolvent, debts due 
the United States were entitled to priority, under 
Rev. St., Section 3466 (Comp. St, Section 6372), as 
the transaction was in effect a general assignment for 
the benefit of creditors, and the Court said: 

“Following the submission of the cause on 
the bill and the answer thereto, the Court, on 
October 26, 1920, appointed receivers in pur¬ 
suance of the prayers of the bill and the an¬ 
swer thereto. On August 22, 1922, the appel¬ 
lant by leave of the Court filed a petition in in¬ 
tervention in the cause. That petition con¬ 
tained allegations to the following effect: 
That receivers were appointed as above alleged, 
and at the time of the filing of the petition 
were duly qualified and acting receivers of said 
debtor; that petitioner's predecessor in office 
'zikis from September 12, 1919, to February 
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29,1920, both inclusive, in possession and con¬ 
trol of the Orange & Northwestern Railroad, 
a railroad property owned by the Orange & 
Northwestern Railroad Company, a corpora¬ 
tion, using, maintaining, and operating the 
same’; 

“For reasons above indicated, we conclude 
that the appointment of receivers now in ques¬ 
tion was made under such circumstances as 
to have the effect of a general assignment by 
the debtor for the benefit of its creditors, with 
the result of making the receivers holders of 
the debtor’s property as trustees for its credi¬ 
tors, and bound to pay the debt due to the 
United States first out of the proceeds of such 
property. A similar conclusion on a quite simi¬ 
lar state of facts v.*as reached in the case of 
Davis vs. Pullen (C. C. A.), 227 Fed. 650.” 

Here Davis, agent, was suing for money due the 
Railroad Administration, the Governmental Agency, 
which accrued under a former EH rector General and 
it was given priority as a debt due the United States. 

In Dupont Co. vs. Dazns, Director General of 
Railroads, 44 Sup. Ct. 364, 264 U. S. 456, Mr. Justice 
Sutherland said at page 365: 

“There is nothing in the second point, and 
we dispose of it at once. The contention is 
that the authority to maintain the action is 
vested in the Director General of Railroads, 
originally designated under the Federal Con¬ 
trol Act (Comp. St. 1918, Comp. St. Ann. 
Supp. 1919, Secs. 3115 3/4a-3115 3/4p), and 
continued by the President under Sections 202 
and 211 of Transportation Act 1920, c. 91, 41 
Stat. 459, 469 (Comp. St. Ann. Supp. 1923, 
Sec. 10071 l/4b, 10071 l/4e), and not in 
Davis, as agent, appointed under Section 206 
of the latter act (Comp. St. Ann. Supp. 1923, 
Secs. 10071 l/4b, 10071 l/4e), and not in 
are found in the body of the complaint to bring 
the plaintiff, Davis, within the provisions of 


11 


Sections 202 and 211. At most, the words ‘as 
agent' are surplusage, and it is impossible that 
defendant could have been prejudiced by their 
use. Act Feb. 26, 1919, c. 48, 40 Stat. 1181 
(Comp. St. Ann. Supp. 1919, Sec. 1246).” 

And again at p. 366, he stated: 

action by the Director, General to re- 
cover upon a liability arising out of such con¬ 
trol is an action on behalf of the United States 
in its governmental capacity {Ches. S' Del. 
Canal Co. vs. United States, 250 U. S. 123, 
126, 39 Sup. €t. 407,,63 L. ed: 889).” 

Davis vs. O'Hara, 45 Sup. Ct. 104; U. S. . , 
a case where there was a special' appearance and an 
appeal is not contrary to any of the:above decisions 
but fairly concedes a waiver cah bevmade by Director 
General and agent. Likewise iS 'Dazis vs. Wcchslcr, 
44 Sup. Ct. 13; 263 U. S. 22, cited therein. 

POINT II. 

* ^ 

Davis, agent, by appearing and contesting the 
motion to amend and make the judgment one 
against Davis, agent, and then not appealing 
from the judgment so entered against him, is 
bound by it. 

In Mutual Reserve, etc.. Association z^s. Phelps, 
23 Sup. Ct. 707; 190 U. S. 147,' the defendant was 
given a license to do business m Kentucky and con¬ 
sented that during the license j^riod process should 
be served on the State Commissioner; the license was 
revoked and afterwards process was served on the 
State Commissioner and a judgment taken. Later a 
supplemental proceedings was taken under the judg¬ 
ment and the defendant’s association filed a petition 
* - » . 
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for the removal to the Federal Court (which seems to 
have been the only appearance made), which was de¬ 
nied, and then this suit was filed in the Federal Court 
to enjoin the judgment and proceedings; an injunc¬ 
tion was granted by the lower court which was re¬ 
versed with directions to dismiss the bill. The court 
stated at page 710: 

‘Tt is what is known as a supplementary pro¬ 
ceedings. It is a proceeding known to the 
jurisprudence of many states, and one whose 
validity in those states has been recognized by 
this Court. Williams rs. Hill, 19 How. 246, 
15 L. ed. > 570-/'Atlantic Cr P. R. Co. rs. 
Hopkins, 94 U. S. 11, 24 L. ed. 48; 
Ex parte Boyd, 105 U. S. 654, 29 L. ed. 
226, 5 Sup.. ,Ct. Rep. 1127. It is rec¬ 
ognized in some cases in Kentucky. Well i^s. 
Deport Bank, Ky. L. Rep. 156, 35 S. W. 
625;' Caldu*ell vs. Deposit Bank, 22 Ky. L. 
Rep. 684, 58 S. W. 589. This proceeding was 
treated by the state court as one merely sup¬ 
plemental in its character. It was initiated by 
the filing of an amended and supplementary pe¬ 
tition. It was a mere continuation of the ac¬ 
tion 'already passed into judgment, and in aid 
of the execution of such judgment. As such 
it was not subject to removal to the Federal 
Court, ..the time -therefor prescribed by the 
statute having passed. 24 Stat. at L. 552, chap. 
373; U. S. Comp. Stat. 1901, p. 507; Martin 
vs. Baltimore & 0. R. Co., 151 U. S. 673-684, 
sub nom. GMing vi. Baltimore O. R. Co., 
38 L. ed. 311, 315,^ 14 Sup. Ct. Rep. 533. Be¬ 
ing a mere continuation of the action at law, 
and not removable to the Federal Court, the lat¬ 
ter had n.Q jterisdiction to enjoin the proceed¬ 
ings under it. It is cpntended that such a sup¬ 
plementary proceeding is not warranted by the 
laws of Kentucky; that there is no statute of 
that state justifying it. But it has been sanc¬ 
tioned by the judgment of the Court in which 
the proceeding was had, and cannot be treated 
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by the Federal Courts as unauthorized. Laing 
vs. Rigney, 160 U. S. 531, 40 L. ed. 525, 16 
Sup. Ct. Rep. 366. See also Leadville Coal 
Co. vs. McCreery, 141 U. S. 475, 478, 35 L.. 
ed. 824, 826, 12 Sup. Ct. Rep. 28. IF NOT 
WARRANTED BY. THE LAW OF THE 
STATE RELIEF MUST BE SOUGHT BY 
REVIEW IN THE APPELLATE COURT 
OF THE STATE, AND NOT BY COL¬ 
LATERAL ATTACK IN THE FEDERAL 
COURT. See also in re Casey, 195 Fed. 322 
(N. Y. D. C.) and Groton Bridge Co. vs. 
Clark Bridge Co., 136 Fed. 27 (C. C. A., 
Ark.). 

The motion to amend in the New York Supreme 
Court is a supplemental proceeding under its laws ap¬ 
proved by its Court of Appeals, consequently as stated 
by U. S. Supreme Court in the above quotation, can¬ 
not be attached collaterally. 

The motion to amend made in the present case was 
one to aid in the execution of the judgment as stated 
by the U. S. Supreme Court in the Mutual Reserve 
case above, such a proceeding being there approved. 

In Panama R. Co. vs. Johnson, 44 Sup. Ct. at 391; 
264 U. S. 375, the Court held: 

That the provisions of Act June 5, 1920, Section 
33, amending Act March 4, 1915, Section 20 (Comp. 
St. Ann. Supp. 1923, Section 8337a), that jurisdic¬ 
tion in a seaman’s action for injuries in the course of 
his employment shall be in the court of the district in 
which the defendant employer resides or in which his 
principal office is located, goes to the venue only, and 
is waived by defendant entering a general appearance, 
without claiming the privilege, in view of Judicial 
Code, Sections 24, 51 (Comp. St, Sections991, 1033) 
and stated: 

“Apparently the action was not brought in 
the district of the defendant’s residence or prin- 
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cipal office as provided in the act, and on this 
ground the defendant objected that the Dis¬ 
trict Court could not entertain it. The objec¬ 
tion was not made at the outset on a special 
appearance, but after the defendant had ap¬ 
peared generally and demurred to the com¬ 
plaint. The Court thought the objection went 
to the venue only and was umved by the gen¬ 
eral appearance; so the objection was over¬ 
ruled, 277 Fed. 859. Error is assigned on the 
ruling; but we think it was right. 

“By a long line of decisions, recently reaf¬ 
firmed, it is settled that such a provision merely 
confers on the defendant a personal privilege, 
which he may assert, or may waive at his elec¬ 
tion, and does waive if, when sued in some 
other district, he enters a general api>earance 
before or without claiming his privilege. In¬ 
terior Construction ■& Improvement Co. z*s. 
Gibncy, 160 U. S. 217, 16 Sup. Ct. 272, 40 
L. ed. 401; United States vs. Hvoslef, 237 U. 
S. 1, 11, 35 Sup. Ct. 459, 59 U. ed. 813, Ann. 
Cas. 1916 A, 286; General Investme^it Co. vs. 
Lake Shore Michigan Southern Ry. Co., 
260 U. S. 261, 272, 275, 43 Sup. Ct. i06, 67 
L. ed. 244: Lee vs. Chesapeake S* Ohio Ry. 
Co., 260 U. S. 6535, 43 Sup. Ct. 230, 67 L. 
ed. 443.’» 

The Court said in Supreme Lodge, K. P. vs. Meyer, 
44 Sup. Ct. 432 at 433; 265 U. S. 30: 

“Under the settled rule of this Court, de¬ 
clared so frequently and uniformly as to have 
become axiomatic, we must accept this decision 
of the highest court of the state fixing the 
meaning of the state legislation, as though 
such meaning had been specifically expressed 
therein. See, for example, Leffingzivll vs. 
Warren, 2 Black 599, 603, 17 L. ed. 261; 
Green vs. Lessee of Neal, 6 Pet. 291, 297-300, 
8 L. ed. 402. And we follow the state con¬ 
struction, even though it may not agree with 
our ozim opinion. Superznsors z^s. United 
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States, 18 Wall. 71, 82; Shelhy vs. Guy, 11 
Wheat. 361, 367, 6 L. ed. 495; Tioga R. R. 
vs. Blossburg & Corning R. R., 20 Wall. 137, 
143, 22 L. ed. 331.” 

Ex parte Harding, 7 Sup. Ct. 780; 30 L. ed. 
824. 

Mr. Chief Justice Waite delivered the opinion of the 
Court: 


“This motion is denied. This Court has no 
jurisdiction for the discharge on habeas cor¬ 
pus of a person imprisoned under the sentence 
of a territorial Court in a criminal case, unless 
the sentence exceeds the jurisdiction of that 
Court, or there is no authority to hold him 
under the sentence. Ex parte Wilson, 114 U. 
S. 420 ( 29:90), and the cases there cited. The 
fact that a law of the territory allowed an alien 
who had declared his intention to become a citi¬ 
zen of the United States to sit on a Grand Jury, 
and that an alien did in fact sit on the jury that 
found the indictment against this petitioner, 
did not deprive the Court of its jurisdiction for 
his trial under the indictment. The objection. 
if it be one, goes only to the regularity of the 
proceedings, not to the jurisdiction of the 
Court. The same is true of the allegation in 
the petition that the petitioner was denied his 
right to have compulsory process for obtaining 
witnesses in his favor, for such errors or ir¬ 
regularities, if they exist, the judgment is not 
void, and a writ of habeas corpus gives this 
Court no authority for their correction.” 


See Peoria P. U. Ry. Co. vs. U. S., above; Gro¬ 
ton Bridge Co. vs. Clark Buick Co., 136 Fed. 27 (C. C. 
A.); In re Casey, 195 Fed. 322. 
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In United States vs. Moser, 45 Sup. Ct. 66 at 67, 
Mr. Justice Sutherland said: 

“The rule is succinctly stated in Southern 
Pacific R. R. Co. vs. United States, 168 U. S. 
1, 48, 18 S. Ct. 18, 27 (42 L. ed. 355): 

“ ‘The general principle announced in numer¬ 
ous cases is that a right, question or fact dis¬ 
tinctly put in issue and directly determined by 
a Court of competent jurisdiction, as a ground 
of recovery, cannot be disputed in a subsequent 
suit between the same parties or their privies; 
and even if the second suit is for a diflferent 
cause of action, the right, question or fact once 
so determined must, as between the same par¬ 
ties or their privies, be taken as conclusively es¬ 
tablished, so long as the judgment in the first 
suit remains unmodified.’ 

“And in Orleans vs. Citizens* Bank, 

167 U. S. 371, 396, 17 S. Ct. 905, 913 (42 L. 
ed. 202), this Court, speaking through Mr. 
Justice White, said: 

“ ‘The estoppel resulting from the thing ad¬ 
judged does not depend upon whether there is 
the same demand in both cases, but exists, even 
although there be different demands, when the 
question upon which the recovery of the second 
demand depends has under identical circum¬ 
stances and conditions been previously con¬ 
cluded by a judgment between the parties or 
their privies.’ 

“And see Myers vs. International Co., 263 U. 
S. 64: 

“ ^But a fact, question or right distinctly ad¬ 
judged in the original action cannot he disjmted 
in a subsequent action, even though the deter¬ 
mination was reached upon an erroneous vieiv 
or by erroneous application of the law. That 
would be to affirm the principle in respect of the 
thing adjudged but, at the same time, deny it all 
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efficacy by sustaining a challenge to the grounds 
upon which the judgment was based. See Gun¬ 
ter vs. Atlantic Coast Line R. Co., 200 U. S. 
273, 291, 26 S. Ct. 252, 50 L. ed. 477; United 
States vs. California & Ore Land Co., 192 U. 
S. 355, 358, 24 S. Ct. 266, 48 L. ed. 476; Scot¬ 
land County vs. Hill, 112 U. S. 183, 187, 5 S. 
Ct. 93, 28 L. ed. 692; Southern Minnesota Ry. 
Ext. Co. vs. St. Paul & S. C. R. Co., 55 F. 690, 
695, 696, 5 C. C. A. 249; Pittsford vs. Chitten¬ 
den, 58 Vt. 49, 57, 3 A. 323; Bigelow on Estop¬ 
pel (6th ed.), p. 112. A determination in respect 
of the status of an individual upon which his 
right to recover depends is as conclusive as a 
decision upon any other matter. Clemens vs. 
Clemens, 37 N. Y. 69, 72; Pittsford vs. Chit¬ 
tenden, supra.* ” 

See: 


Southern Ry. Co., et al., 7 ^s. City of Durham, N. 
C., 45 Sup. Ct. at 51, 

and 

Gorham Mfg. Co. vs. State Tax Commission of 
Nezv York, et al., 45 Sup. Ct. at 81. 

Miller Sazv-Trimmer Co. vs. Cheshire, 1 Fed. (2d) 
899 (C. C. A.), which held that the judgment of the 
Supreme Court of a stat^ is conclusive in a subsequent 
suit between the same parties on the same contract 
in a federal court, not only as to matters expressly 
in issue and decided, ^but also as to identical matters 
arising later under the • contract, involving the same 
questions as to its constructio^i, notwithstanding the 
judgment of the Supreme Court had not been filed and 
judgment entered thereon in the Trial Court at the 
time it was pleaded in the Federal Court but was 
later entered nunc pro tunc,, is very applicable and it 
based its decision on a quotation from Hart Steel 
Company vs. Railroad Supply Co., 244 U. S. 294, 37 
Sup. Ct. 506, 61 L. ed. 1372, where the Court said: 


18 


“It is not a mere matter of practice or pro¬ 
cedure inherited from a more technical time 
than ours. It is a rule of fundamental and sub¬ 
stantial justice, ‘of public policy and of private 
peace,' which should be cordially regarded and 
enforced by the Courts to the end that rights 
once established by the final judgment of a 
court of competent jurisdiction shall be recog¬ 
nized by those who are bound by it in every 
way, wherever the judgment is entitled to re¬ 
spect.” 


POINT III. 

There being a remedy by direct appeal even 
to United States Supreme Court it cannot be 
assumed that the judgment, if erroneous, would 
not have been reversed. 

First National Bank of .Greeley vs. Board of Com'rs 
of Weld County, Ohio, 44 Sup. Ct. at 385, 264 U. S. 
450, held that: 

The United States Supreme .Court is bound by state 
Supreme Court’s decision that an administrative rem¬ 
edy was in fact open to plaintiff under the state tax 
statutes and the Court said: 

“The effect .of this is to hold that an admin¬ 
istrative remedy was in fact open to plaintiff 
under the statutes‘of. the state, and by this con¬ 
struction, upon well settled principles, we are 
bound. McGregor z*s. Hogan, 262 U. S. 234, 
44 Sup. Ct: 50; 68 L. ed. , decided No¬ 
vember 12, 1923; Farncomb vs. Dernier, 252 
U. S. 7, 10, 40 Sup. Ct. 271, 64 L. ed. 424; 
Londoner vs. Denver', 210 U. S. 373, 374, 28 
Sup. Ct. 708, 52 L. ed. 1103; Price vs. Illi¬ 
nois, 238 U. S. 446, 451, 35 Sup. Ct. 892, 59 
L. ed. 1400; Western Union Tel. Co. vs. Goti- 
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lieh, 190 U. S. 412, 425, 23 Sup. Ct. 730, 
47 L. ed. 116. 

**lVe cannot assume that, if application had 
been made to the Commission, proper relief 
would not haz/e been accorded by that body, in 
view of its statutory authority to receive com¬ 
plaints and examine into all cases where it is 
alleged that property has been fraudulently, im¬ 
properly, or unfairly assessed. Collins vs. City 
of Keokuk, 118 Iowa 30, 35, 91 N. W. 79i. 
Nor will plaintiff be heard to say that there was 
not adequate time for a hearing, in the absence 
of any effort on its part to obtain one. In any 
event, the decision of the state Supreme Court 
in the Patterson case, that such remedies were 
in fact available, is controlling here.’’ 

In S. E. Ex. Co. z*s. Miller, 44 Sup. Ct. 421, at 
423, 264 U. S. 535, the Court held: 

The statute imposed a privilege tax on Express Co., 
defendant, on classification of R. R. over which which 
express moves fixed by R. R. Commission after no¬ 
tice to R. R. but no notice to Express Co. required; 
Express Co. contended not due process of law, over¬ 
ruled, the Court saying: 

“The Supreme Court of the state found rea¬ 
sons for the difference, and there is certainly 
a difference between railroads and express com¬ 
panies of themselves and necessarily in their 
relations and their respective businesses, and, 
against the action of the state and the judg¬ 
ment of its Courts the difference cannot be re¬ 
garded as not of legal consideration in the 
imposition of an excise upon the express com¬ 
panies.” 

The Court in Goto vs. Lane, 44 Sup. Ct. 525, at 
527, 265 U. S. 393, announced the rule as follows: 

“The remedy is an extraordinary one, out 
of the usual course, and involves a collateral 
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attack on the process or judgment constituting 
the basis of the detention. The instances in 
which it is granted, when the law has provided 
another remedy in regular course, are excep¬ 
tional and usually confined to situations where 
there is peculiar and pressing need for it or 
where the process or judgment under which 
the prisoner is held is wholly void. 

“This case does not measure up to that test. 
The Circuit Court in which the petitioners were 
tried and convicted undoubtedly had jurisdic¬ 
tion of the subject-matter and of their persons, 
and the sentence imposed was not in excess of 
its power. The offense charged was neither 
colorless nor an impossible one under the law. 
The construction to be put on the indictment, 
its sufficiency and the effect to be given to the 
stipulation were all matters the determination 
of which rested fmmarily with that Court. If 
it erred in determining them, its judgment was 
not for that reason void (Ex parte Watkins, 
3 Pet. 193, 203, 7 L. Ed. 650; Ex parte Parks, 
93 U. S. 18, 20, 23 L. Ed. 787; Ex parte Yar¬ 
brough, no U. S.. 651, 654, 4 Sup. Ct. 152, 
28 L. Ed. 274), but subject to correction in 
regular course on writ of error. If the ques¬ 
tions presented involved the application of 
constitutiofial principles, that alone did not alter 
the rule. Markuson vs. Boucher, 175 U. S. 
184, 20 Sup. Ct. 70, 44 L. Ed. 124. And, if 
the petitioners permitted the time within which 
a review on writ of error might be obtained 
to elapse and thereby lost the opportunity for 
such a reznew, that gene no right to resort to 
habeas corpus as a substitute. Riddle %*s. 
Dyche, 252 U. S. 333, 43 Sup. Ct. 355, 67 L. 
Ed. 1009. And see Craig %*s. Hecht, 263 U. S. 
255, 44 Sup. Ct. 103, 68 L. Ed. 



21 


POINT IV. 

State Court decisions on State Statutes, Laws 
& Practice are binding and conclusive on United 
States Supreme Court on a direct appeal. 

In State of Georgia vs. City of Chattanooga, 44 Sup. 
Ct., at 369, 264 U. S. 472, the Court said: 

“The decision of the highest Court of the 
state as to the application of the laws of that 
state will .be followed by the Supreme Court: 

*^The decisions of its highest Court on that 
question would he followed by this Court. Ma¬ 
guire vs. Reardon, 255 U. S. 271, 41 Sup. Ct. 
255, 65 L. Ed. 625; Cuask Co. vs. Chicago, 
242 U. S. 526, 529, 47 Sup. Ct. 190, 61 L. Ed. 
472, L. R. A. 1918A, 136 Ann. Cas. 1917C, 
594; Reinman vs. Little Rock, 237 U. S. 171, 
176, 35 Sup. Ct. 511, 59 L. Ed. 900; Atlantic 
Coast Line R. Co. vs. Goldsboro, 232 U. S. 
548, 555, 34 Sup. Ct. 364, 58 L. Ed. 721." 


POINT V. 

Article IV of the Constitution requires that 
full faith and credit must be given to the judg¬ 
ment in this case as amended. 

It provides that “full faith and credit shall be given 
in each state to the public acts, records, and judicial 
proceedings of every other state." 

In Hartford Life Insurance Co. vs. lbs, 237 U. S. 
662, 35 Sup. Ct. 692, the Court held: 

A decree of a Court of the home state of a life in¬ 
surance company issuing benefit certificates on the as¬ 
sessment plan by which it is adjudged, in a suit brought 
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against the company by a number of certificate holders 
for the benefit of all, that the company had the right 
to make advances from its mortuary fund to pay death 
claims, and to replenish the fund by collections from 
a subsequent assessment upon its members, is denied 
the full faith and credit to which it is entitled by U. 
S. Const., Art. 4, Sec. 1, where a Court of another 
state excludes such decree from evidence in a suit 
which a beneficiary not a party to the former suit 
brings against the company upon a certificate, and in 
which the beneficiary’s reply to the company’s defense 
of a forfeiture for nonpayment of an assessment is that 
such assessment was void because the mortuary fund 
was sufficient to pay all the claims which the assess¬ 
ment was levied to meet. 

And the Court stated at page 696: 

“So also it was held in Forsyth vs. Ham¬ 
mond, 166 U. S. 518, 41 L. Ed. HOO, 17 Sup. 
Ct. Rep. 665, that ‘though the form and causes 
of action be different, a decision by a Court of 
competent jurisdiction in respect to any essen¬ 
tial fact or question in the one action is con¬ 
clusive between the parties in all subsequent 
action.’ ’’ 

This case was approved in Royal &c. vs. Green, 35 
Sup. Ct. 724; 239 U. S. 531. 

Article IV of the Constitution requiring full faith 
and credit be given judgments of other states with the 
decisions thereunder require full faith and credit to be 
given whenever the judgment is valid in the state from 
which it came and in the instant case that question was 
raised in the New York Court and Davis made the 
same objection and the same defense as he is making 
here and the New York Court held that the judgment 
was valid and not void, and he did not appeal there¬ 
from. 



23 


The reasoning in the case of Bailey vs. Hines 
{supra) is unassailable. The present case is much 
stronger than the Bailey case for the reason that in our 
case the name of Walker D. Hines as the defendant in 
the action was caused, not by an inadvertence on the 
part of the plaintiff or her attorney, but was caused by 
the failure of the United States Railroad Administra¬ 
tion to comply with Section 206 (b) of the Transporta¬ 
tion Act, which required the agent designated by the 
president to file, or cause to be filed, in the office of 
each District Court a statement naming all the carriers 
with whom he has contracted for the conduct of liti¬ 
gation arising out of operation during the Federal 
control. No such statement was filed by Payne on the 
date of the commencement of the action in the New 
York Supreme Court, and surely the Railroad Admin¬ 
istration should not be permitted to benefit by its own 
wrong. The granting of the amendment was not the 
commencement of a new action against the United 
States without its consent, as contended by the appellee, 
but it was merely conforming the “record to the reali¬ 
ties of the case.*’ 

The demurrer should be overruled, the judgment re¬ 
versed and the mandamus should issue. 

Respectfully submitted, 

RAYMOND M. HUDSON, 
Attorney for Appellant. 

Bernard Breitbart, 

Charles Breitbart, 

Of Counsel. 
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In the 

SUPREME COURT OF THE COUNTY OF N. Y. 


Helen Rauch, 

Plaintiff, 

vs. 

James C. Davis, Director-General 
of the Railroads and Agent of the 
President, 

Defendant. 


Excerpts From Brief of Breitbart and Breitbart. 

By the provision of Section 206 (b) of the Trans¬ 
portation Act the agent designed by the president was 
required to file or cause to be filed in the office of the 
Clerk of each District Court a statement naming all 
the carriers with whom he has contracted for the con¬ 
duct of litigation arising out of operation during Fed¬ 
eral control. 

As above stated, this action was commenced on 
May 20, 1920. At that time an examination of the 
records of the United States District Court of this dis¬ 
trict failed to disclose any change in the agent, and the 
\plaintiff, we submit, was justified in assuming that the 
law would be complied ivith, and was justified in as¬ 
suming that Walker D. Hines was still the Director 
General of Railroads. 

However, by a statement filed in the United States 
District Court in the Southern District of New York 
on May 26, 1920, it appeared that, on May 18, 1920, 
two days before the plaintiff commenced this action. 
Walker D. Hines resigned, and John Barton Payne 
was appointed as agent in his place. 
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On March 31, 1923, Congress passed a Taw amend¬ 
ing Section 206 of the Transportation Act of 1920 by 
adding at the end thereof two new subdivisions to read 
as follows: 

“(h) Actions, suits, proceedings, and repa¬ 
ration claims, of the character described in sub¬ 
division (a), (c),or (d), properly commenced 
within the period of limitation prescribed, and 
pending at the time this subdivision takes ef¬ 
fect, shall not abate by reason of the death, ex¬ 
piration of term of office, retirement, resigna¬ 
tion, or removal from office of the Director 
General of Railroads of the agent designated 
under subdivision (a) but may (despite the pro¬ 
visions of the act entitled ‘An act to prevent 
the abatement of certain actions’ approved Feb¬ 
ruary 8, 1899), be prosecuted to final judgment, 
decree or award, substituting at any time be¬ 
fore satisfaction of such final Judgment, de¬ 
crees, or award the agent designated by the 
president then in office. Nor shall any action, 
suit or other proceeding heretofore or hereaf¬ 
ter brought by any public officer or official, in 
his official capacity, to enforce or compel the 
performance of an obligation due or accruing 
to the United States arising out of Federal con¬ 
trol, abate by reason of the death, resignation, 
retirement or removal from office of such of¬ 
ficer or official, but such action, suit or other 
proceedings may (despite the provisions of such 
Act of February 8, 1899) be prosecuted to final 
judgment, decree or award, substituting at any 
time before satisfaction of such final judgment, 
decree or award the successor in office. 

“(i) Orders Providing for a Substitution in 
Such Cases Made Before this Subdivision Takes 
Effect by Courts Having Jurisdiction of the 
Parties and Subject-Matter are Hereby Vali¬ 
dated, anything in such Act of February 8, 
1899, to the contrary notwithstanding. Ac¬ 
tions, suits, reparation claims, or other proceed- 
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ing's of the character described in subdivision 
(h) which have been abated or dismissed solely 
because of the provisions of such Act of Feb¬ 
ruary 8, 1899, shall be reinstated upon reason¬ 
able notice to the adverse party and upon proper 
motion therefor filed wdthin one year from the 
time this subdivision takes effect.” 

By the last mentioned act the Courts were given the 
power to substitute the proper agent of the President 
upon a motion made therefore within one year after 
the passage of such act, to wit March 3, 1923. There¬ 
fore, if this action was pending, as we contend, against 
John Barton Payne, the agent designated by the Presi¬ 
dent, then under the provisions of the Transportation 
Act last quoted, James C. Davis, the present agent 
of the President should be substituted. 

We have been unable to find any case decided by any 
of the Courts of this state where an application was 
made to substitute the proper agent where an action 
was brought against any agent after he had resigned, 
but in the case of Bailey vs. Hines, 109 S. E. Rep. 470, 
decided by the Sup. Court of Appeals, Virginia, in 
1921 the facts were identical to those in the present 
case. There an action was commenced after the re¬ 
turn of the railroads to the railroad companies, for a 
cause arising during the period of Federal Control. 
Walker D. Hines, Director General of Railroads as 
agent was the person sued. As in our case, John Bar¬ 
ton Payne should have been the defendant named. 
Judge Burke writing for the Court says: 

“The plaintiff’s objection to commencing a 
new action is that it would be barred by the 
Statute of Limitations. 

“The conditions produced by the Federal con¬ 
trol of railroads were anomalous, and it seems 
fairly plain that Congress did not intend to in¬ 
terpose technical difficulties in the way of the 
general public in the assertion of their rights, 
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at least so far as the establishment of the lia¬ 
bility was concerned, but to leave the general 
public free to sue in the same courts, in the same 
forms of procedure and to have the benefit of 
the same rules of pleading and practice it en¬ 
joyed before the roads were taken over by the 
Government, even though the suit was in effect 
against the United States. Except as to the en¬ 
forcement of the judgment after it was ob¬ 
tained, ‘the substantial legal rights of persons 
having dealings with the carriers were not to 
be affected by the change of control.’ 

“As alreadv stated, this action Is and has 
been ever since its institution substantially a 
suit against the United States, and the defense 
here made is that there was an error in using 
the name of Walker D. Hines instead of that 
of John Barton Payne, as the agent designat¬ 
ed by the President to be sued. If this change 
had been made, the defendant would have been 
described in the exact language of the Presi¬ 
dent’s proclamation appointing John Barton 
Payne as the President’s agent. The defense 
is purely technical. The suit is none the less 
a suit against the United States for an injury 
alleged to have been inflicted by the Norfolk 
& Western Railway Company while under Fed¬ 
eral control whether the agent to be sued was 
correctly named or not. The process was served 
on the identical person who would have been 
served if the agent had been correctly named; 
the same counsel who filed the plea for Walker 
D. Hines in the Trial Court appeared and 
argued this case before us, although no relief ' 
against Hines, personally or officially, is asked. 
This can only mean that the defendant is made 
on behalf of the real defendant, the Govern¬ 
ment, which has in this guise appeared and made 
defense both in this Court and the Court below. 
Even if it were necessary to give the name of 
the agent designated by the President, who was 
to be the defendant in this suit, on discovery of 
the fact that a wrong name had been used, the 


28 


Trial Court should have permitted the plaintiff 
to amend his declaration by inserting the correct 
name. This should have been permitted under 
the very liberal practice with reference to 
amendments prevailing in this state. ♦ ♦ ♦ 

Here a claim against the United States is 
sought to be enforced against it through the 
medium provided by it, but a mistake is made 
in giving the name of the agent it has desig¬ 
nated to defend the suit. Process was duly 
served on the agent of the proper defendant and 
the sole question is, Shall the plaintiff be al¬ 
lowed to amend his declaration and writ by giv¬ 
ing the correct name of the agent in office at the 
time the action was brought 

The Court granted the amendment. 

Similar relief has been granted in Georgia and in 
Arkansas. 

Byf,d z's. Mines, 106 S. E. Rep. 925 (Circuit 
Court of Appeals, Georgia, Division 2-1921). 
Payne vs. Stoekton, 229 S. W. Rep. 44 (Ar¬ 
kansas). 

(Here follows quite a number of N. Y. cases.) 

We submit that the amendment asked for in the 
present case does not go any further than those granted 
in the cases above cited. 

Moreover, the provisions of the Transportation Act 
(Sec. 206H), expressly provides that no action “shall 
abate by reason of the death, expiration of term of 
office, retirement, resignation or removal from office of 
the Director General of Railroads, or the Agent de¬ 
signated, but may be prosecuted to final judgment, de¬ 
cree or award, substituting at any time before satis¬ 
faction of such final judgment, decree or award, the 
agent designated by the President then in office.” 

From the above citation and from the particular facts 
in the present case, the conclusion is irresistible that 
this action was properly brought and was properly 
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pending and that the person against whom the ac¬ 
tion was brought and intended to be brought was 
John Barton Payne, Director General or Railroads, 
as Agent of the President, and that the summons and 
complaint, having been properly served, and the party 
served being apprised of the nature of the action, the 

United States Railroad Administration was not mis- 

1 . 

led to believe otherwise. 

This being established, under the Provisions of Sul> 
divisions H and I of the Transportation Act, James 
C. Davis should be substituted. 

In Henry vs. Nezv York Central Railway Co., 198 
N. Y. Supp. 542, the Appellate Division, First Depart¬ 
ment, had under consideration the power of the Court 
to amend the name of the agent, designated by the 
President. The action was originally brought against 
the New York Central Railway Co. prior to Federal 
control, and a motion was made to substitute James 
C. Davis, the agent at the time of the making of such 
motion. This motion was made prior to the amend¬ 
ment of Section 206 of the Transportation Act on 
March 3, 1923, and the question arose as to the power 
of the Court to grant the motion. 

McAvoy, J., writing for the Court, in the course 
of his opinion stated: 

“Substantial legal rights of person having 
dealings with the carriers were not to be af¬ 
fected by the change of control. Furthermore, 
the whole structure of said Transportation Act 
appears to show a purpose on the part of the 
Congress to prevent the creation or any defense 
not going to the merits, based upon the tempo¬ 
rary taking over of the carriers by Government 
control.” (Citing authorities.) 

This motion is timely, for Section 206 (Subs. H. & 
I.), of the Transportation Act provides that the sub¬ 
stitution may be made at any time before satisfac- 
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tion of judgment if the application therefor is made 
within one year from March 31, 1923. 

And as was said by Guy, J., writing for the Appel¬ 
late Term, First Department in Schallock vs. Wovel, 
89 Misc. 436: 

“The right to have a judgment amended by 
inserting the true name of the person served 
either before or after judgment, is well settled'' 
(citing cases). 



In the 


COURT OF 

t;ioTRiCT OF COS-U*'*®-^ 
FlkBO 

iA?;^6- 1925 


COURT OF APPEALS FOR THE DISTRICT OF 

COLUMBIA 

January Term, 1925, 

No. 4246. 




United States, c,r rcL, Rauch, 

Appellant, 


vs. 


James C. Davis, Director-Gen¬ 
eral of Railroads and Agent of 
the President, 

Apj>ellee. 



Appeal from Supreme Court of the District of Co¬ 
lumbia. 

REPLY BRIEF FOR APPELLANT. 

I. 

Appellee's Citations are Neither Relevant nor 

Precedents. 

The summons and complaint were not served by 
substitution, or construction, but, as alleged, were ac¬ 
tually served (record, p. 3, top) and “properly'’ 
(opinion, p. 11) and on Robert Kay on whom the 
law required the service for Hines and for Davis 
(record, p. 14). 
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One copy of the motion and affidavit was served 
on Kennedy for Evan Shelby (record, p. 20), which 
was the proper serving- of same under the New York 
procedure (order, p. 22), and it was also served on 
Davis and the attorneys. 

There is no question but that the motion for the 
substitution of Davis in place of Hines was properly 
served. The order of the Court (p. 22) recites that 
Messrs. Janover & Janover appeared in opposition to 
the motion, not onlv on behalf of the “defendant” 
in the action, but also appeared “for the said James 
C. Davis, as agent.” If there was an improper serv¬ 
ice on Davis, or if the order contained erroneous 
recitals, Davis, by proper and timely motion, could 
have obtained proper relief, but certainly these mat¬ 
ters cannot be inquired into again here. S. z^s. 

Moses, 45 Sup. Ct. 66 at 67: U. S. (quoted 

from hereafter). 

Appellee fails to distinguish between jurisdiction of 
subject-matter and jurisdiction of the person or venue, 
and directs a large part of his brief (p. 52) to sub¬ 
ject-matter. He also fails to distinguish between a 
direct appeal and a case where there was no appeal and 
the judgment is being enforced. 

The cases cited by the appellee are in no wise analo¬ 
gous to our case, as we show hereafter. In all these 
cases, the question of propriety of the substitution 
of the proper agent was taken by direct appeal, and 
in no case was the question permitted to be raised 
collaterally. Surely it must be admitted that if this 
question cannot be raised collaterally then the appel¬ 
lant must prevail upon this appeal. The only case 
cited by the appellee to the effect that the question 
can be raised collaterally is the case of Old Wayne 
Mutual Life Insurance Association vs. McDonough 
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(p. 61 of appellee’s brief), which, as we show here¬ 
after, has absolutely no application whatsoever. 

In Lc Crone vs. McAdoo, 253 U. S. 217; 40 Sup. 
Ct. 510 (see l>elow 48 Apps. 181), McAdoo resigned 
December 15, 1918, after the judgment of the Court 
of Appeals of November 4, 1918, and the writ of 
error was not allowed until February 1, 1919, and 
the appellant lost the appeal by neglecting to substi¬ 
tute the successor under the old law, the point being 
raised by the appellee, and it will be noted that the 
Courts have held that a mandamus against one official 
will not be against his successor. 

In Payne vs. Industrial Board of Illinois, 42 Sup. 
Ct. 462; 258 U. S. 613, the original suit was insti¬ 
tuted by the Big Four Railroad in 1919, and when 
the railroad moved in 1920 to substitute Hines, it was 
allowed; no substitution was asked for Payne, but 
Payne took the appeal and the lower Court granted 
the writ of error to the United States Supreme Court 
but the latter Court dismissed the appeal because 
Payne had failed to ask for a substitution, and had 
failed to perfect his appeal. The judgment below was 
paid in full. 

In Payne vs. Stez^em, 43 Sup. Ct. 165; 260 U. S. 
705 (appellee’s brief, pp. 68 to 70, see below; 88 So. 
165, 125 Miss. 582), the writ of error was granted 
by the lower Court, and afterwards the appeal was 
taken in the name of Payne, though Davis had suc¬ 
ceeded him, yet there had been no request to substitute 
Davis; the Court was of the opinion that the Gov¬ 
ernment agency had forfeited its appeal and dismissed 
it. The judgment below was paid in full. 

In Usrra vs. Slatinka, 43 Sup. Ct. 247; 260 U. S. 
747, the only error assigned in the application for a 
writ, was that the plaintiff was not an interstate em- 
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ployee, but as the Government agency was seeking an 
appeal and had not asked for a substitution, it was not 
entitled to an appeal and the writ was denied. The 
judgment below was paid in full. 

It was because of the last three decisions that 
Davis and others asked Congress for the remedial 
statute to relieve from technicalities in procedure 
which became the amendment of Section 206, ai>- 
proved March 3, 1923. 

The bill as introduced and reported to the House 
only related to subdivisions (a) and (c) but the 
House amended it by making it also relate to sub¬ 
division (d) of Section 206. 

Senator Cummins said in the Senate in discussing 
the bill, “It validates the judgments that have been 
rendered notwithstanding the abatement of the suits.” 
Again he said, “It preserves the rights of a great 
many ver>’ worthy people.” 

In Chris/y vs. Dazns, 44 Sup. Ct. 36; 263 U. S. 710 
(below 253 S. W. 606, appellee’s brief, p. 43), the 
suit originally was against the railroad company, 
which reserved all rights as to lack of parties in the 
pleading, and the lower Court held that the cause of 
action was barred under the two years* limitation of 
the Federal Employees Liability Act, zi*hcn the action 
zms instituted. The accident was on January 17, 
1917, and the suit was not instituted until January 
14, 1921, and the substitution was made January 18, 
1921. The Supreme Court necessarily denied the writ, 
as the cause of action was barred before the original 
suit started, as its rule is never to grant a zvrit zvhere 
the merits were correctly determined belozo. 

In Davis vs. Griffith, 229 Pac. 499 (appellee’s brief, 
p. 29), Davis succeeded Payne March 28, 1921, and 
the suit was instituted April 6, 1921, and the point 
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was raised and the Court on July 15, 1921, made an 
order substituting Davis, and on July 16, 1921, with¬ 
out issuing a summons or procuring service on Davis 
and without any notice to Davis entered a default 
judgment against him. 

On July 29, 1921, Davis made a special appearance 
and filed a motion to set aside the judgment and 
dismiss the suit, claiming that the whole action was 
void, both of which were overruled, but, on appeal, 
the Court did not hold the proceedings void but de¬ 
clared that there should have been a process and no¬ 
tice served on Davis, and it set aside the default 
judgment and remanded the case for service on Davis. 

In Davidson vs. Payme, 289 Fed. 69 (C. C. A., 
appellee’s brief, p. 28), the demurrer was sustained 
as the action was barred when suit was entered by the 
two-year Statute of Limitations, the accident being 
December 5, 1918, and suit not instituted until April 
20, 1921, against Payne, who resigned March 28, 
1921, a notice having been filed in the United States 
Qerk’s office before April 21, 1921, of the change 
of agents. 

Davis moved to dismiss the appeal, citing Payne vs. 
Industrial Board of Illinois, but it was not allowed. 
Instead the Court affirmed the judgment of the lower 
Court, sustaining the demurrer as the action was 
barred at the time the suit was instituted. 

There was never any motion to substitute Davis, 
but he appeared January 23, 1923, which was before 
the amended Statute, and moved to dismiss the appeal 
which was overruled. 

In Vassau z's. Northern Pacific Railway Company, 
221 Pac. 1069 (appellee’s brief, pp, 23, 35, 66, 72), 
Davis was appointed March 28, 1921, and 6 months 
later suit was filed against the railroad and against 


6 


Payne on September 12, 1921, but Payne on Octo¬ 
ber 1, 1921, saved the ix>int by appropriate pleading. 
There was a motion to change the name, but not to 
substitute Davis, but no notice or process as to Davis 
was shown. 

Davis answered alleging that the shipment of No¬ 
vember 1, 1919, was properly delivered to consignee 
at destination on Noveml^er 9, 1919, which plaintiff’s 
reply admitted, and Davis moved for judgment on 
the pleadings, which was granted and affirmed on 
appeal. All statements in the opinion about the 
legality of the substitution are mere obiter; and obiter 
also in Dazns vs. Griffith and Denis z^s. Payiu: is cited. 

In Fisher vs. Wabash Railroad, 139 N. E. 738; 235 
N. Y. 568; 44 Sup. Ct. 34 (appellee’s brief, pp. 43 
and 86), the United States Supreme Court necessarily 
denied a writ as there was no final judgment, the 
Court of Appeals of New York having only answered 
some of the questions certified to it and the case went 
back to the lower Court for it to proceed to enter 
a judgment; the suit was against the railroad com¬ 
pany and not against the agent or the director-gen¬ 
eral. 

As the decision of the New York Court of Appeals 
was handed down March 20, 1923, the case was prob¬ 
ably argued before the amended act of March 3, 
1923; no mention was made of the amended act. 

In Davis vs. Industrial ComnUssion (set forth in 
full on pages 79 to 87 of appellee’s brief), the ques¬ 
tion before the Court was, as stated in the opinion: 

“Whether or not the petition for compen¬ 
sation filed on October 13, 1919, against the 
Southern Rcnlzvay Company constituted an ac¬ 
tion, suit, or proceeding pending at the ter¬ 
mination of federal control within the contem- 
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plation of Section 206 of the Transportation 
Act.’’ 

It may be that where the action is brought against 
the railroad company, substitution of the agent of the 
President cannot be had. That was what was decided 
in the case of Fisher vs. Wabash Railway Co., cited 
by appellee, and the two other cases decided with it 
(Weil vs. York Central Railroad Co., 235 N. Y. 
570, and Dubied z^s. Pennsyhania Railroad Co., 
139 N. E. 738; 139 N. E. 739^ 235 N. Y. 572). But 
the same Court of Appeals of New York subse¬ 
quently held in the cases of Lazvry z^s. Hines and 
Hungerford Co. vs. Hines (cited in our original brief, 
pp. 3 and 4) that where Hines was erroneously desig¬ 
nated as agent, substitution could be had, naming 
Davis the proper agent. 

In Arkansas L. & L. Co. vs. Dazns, 155 Ark. 541; 
244 S. W. 730, suit was entered against railroads and 
Payne, director-general and agent, July 9, 1921, for 
an accident on July 23, 1918, under the three-year 
Statute of Limitations. Davis was then director- 
general and agent, and a motion was made by plain¬ 
tiff to substitute on October 10, 1921, but the action 
was then barred. The lower Court refused to sub¬ 
stitute but it was reversed and allowed. 

Payne vs. Hayes, 104 S. E. 917 (Ga.), and Lanier 
z*s. Pullman, 105 S. E. 21 (N. C.), are further author¬ 
ity sustaining Judge Platzek’s decision in the case at 
bar. 

The Act as amended provides for substitution after 
judgment and before satisfaction thereof. 

Davis vs. Cohen (appellee’s brief, p. 45), pending 
as No. 331, U. S. Sup. Ct., October Term, 1924, was 
a suit against the railroad only for freight damage 
in December, 1918, suit was filed January 9, 1920, 
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and the defendant, the railroad, answered in Septem¬ 
ber, 1922. Plaintiff moved to strike out the railroad 
and substitute Davis and the motion was allowed, 
but this was before the amendment of March 3rd, 
1923. There was a notice to Davis, who appeared 
specially and moved to dismiss, which motion was 
overruled, and a directed verdict for the defendant, 
but the directed verdict was reversed on the apj>eal, 
and the lower Court was sustained in denying the 
motion to dismiss. It will be noticed that this action 
was not against the Government agency, but against 
the individual railroad. 

In Dazns Z's. JVciss (appellee’s brief, p. 45), pend¬ 
ing as No. 771, U. S. Sup. Ct., October Term, 1924, 
freight was destroyed on Noveml^er 24, 1918, bill 
of lading dated November 21, 1918, and action was 
started May 15, 1919, against the railroad only. The 
Supreme Judicial Court of Massachusetts held there 
could not be a recovery against the railroad. After 
this, on January 24, 1922, plaintiff moved to substi¬ 
tute Davis, which was allowed. He was served and 
appeared specially and objected on February 13, 1922, 
before the Act of March 3rd, 1923, but his objection 
was overruled April 23, 1923, a month after the 
amendment. There was a trial and a judgment for 
the plaintiff was sustained by the Supreme Judicial 
Court, and a writ was granted by the United States 
Supreme Court. The main question of the case seems 
to be the right of an assignee to sue the United States 
contrary to Section 3477 of the revised Statutes. 

In Whalen Paper & PtUp Company vs. Davis, 288 
Fed. 438; 53 Apps. D. C. 84 (appellee’s brief, pp. 13, 
26, 50), the Court held that “may” in the Statute is 
mandatory and that the serving of the process where 
there was a contract with the railroad nuist he on an 
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officer of the railroad, which in this case was Robert 
Kay, and if there was no contract, must be on the 
agent whose name is filed in the United States Court 
Gerk’s office, which in this case was under the filing 
for Hines, Robert Kay, and under the filing for Payne 
the same Robert Kay. 

The changing from one agent to another agent and 
one director-general to another director-general was 
not completed as to the New York railroads and ter¬ 
ritory until the changing of the agent on whom serv’- 
ice of process could be had was actually filed in the 
United States Court Qerk’s office, in New York, 
which was May 26, 1920, as the Court held in Dazis 
t^s. Donozun, 44 Supreme Court 513; 265 U. S. 257, 
that where the director-general or agent was sued 
for neglect of the employees on one railroad he could 
not be held liable where it was shown that employees 
on other railroads were negligent, thus showing that 
his status in Washington might be different from his 
status in New York. 

In the Whalen case, the Court said at page 440, 
that it was a matter of “venue,” and the Supreme 
Court held in United States vs. Hvoslef, 35 Sup. Ct. 
459; 237 U. S. 1 (appellant’s brief, p. 4), and other 
cases, that venue can be waived by the United States. 

The words “properly commenced within the period 
of limitations prescribed” relate only to the limita¬ 
tions and were simply a precaution to prevent any 
Court from construing the amendment to validate a 
suit against one agent barred at the time of the in¬ 
stitution of the same by substituting his successor. 

In Putsch vs. Director-General, 52 Calif. App. 650; 
199 Pac. 861 (appellee’s brief, p. 20), suit was against 
the Director-General of Railroads, without naming 
him, filed July 23, 1920, when Payne was director- 
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general and agent, for an accident on July 24, 1919, 
under the one-year Statute of Limitations. A mo¬ 
tion to amend on August 24, 1920, to make Payne, 
agent, a party, filed after a demurrer had been sus¬ 
tained, and a motion to dismiss granted, and a judg¬ 
ment entered comes within the discretion of the Court 
and the denial thereof is not an abuse of discretion, 
where the cause of action was barred before the 
amendment was offered, and was not reviewable by 
the Appellate Court under state practice. This was 
before the amended Act of March 3rd, 1923. 

In Fahey zv. Dazns, Agent, 195 N. W. 46 (appel¬ 
lee’s brief, p. 43), suit was entered Deceml>er 1, 1921, 
against the railroad only and served on the paymaster 
(there being no contract with the railroad) and the 
Court held that he was not the proj>er party for serv¬ 
ice and that service should have been on the agent of 
the President. The accident was December 6, 1919, 
under the two-year Statute of Limitations and the 
substitution made February 14, 1922, before the 
amendment of the Statute. The only order of the 
App>ellate Court was to set aside the substitution, the 
suit was not dismissed. 

At page 61 of the appellee’s brief in the case of Old 
Wayne Mutual Life Insuranee Association vs. McDon¬ 
ough, where the Court held a judgment is not void 
if there is proper service or if party z*oluntarily ap¬ 
peared personally or by counsel, the Court stated that 
the Indiana complaint on the Pennsylvania judgment 
alleged facts showing proper service, and the answer 
specifically denying such facts, put same in issue; that 
the Court should determine that issue, the facts not 
being shown by the transcript of the record. This 
case certainly is not authority for the proposition 
urged by the appellee. 
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Finn z^s. United States, 123 U. S. 227-233 (appel¬ 
lee’s brief, p. 62), and Armmid i^s. United States, 151 
U. S. 483-496 (appellee’s brief, p. 63), simply hold 
that the Statute of Limitations in the Court of Claims 
cannot be waived as that is subject-matter and not 
venue. In the present case, it is a question of venue 
and not subject-matter. 

In Fraenkl vs. Cerecedo, 30 Sup. Ct. 322; 216 U. 
S. 295 (appellee’s brief, p. 56), the Court held that 
litigants could not give the United States Supreme 
Court jurisdiction of an appeal by injecting a Federal 
question for the first time, after the decision below; 
it held that the time between the application for the 
filing of a bill of review and the granting of leave to 
do so is not counted. 

An examination of the briefs of the railroad ad¬ 
ministration in the various cases evinces an adroit 
scheme of propaganda, seeking to establish that there 
are many precedents, but an examination of the cases 
will show that they are not precedents. 


II. 

Further Authority on the Proposition that 
Davis is Bound by the Judgment. 

In Pacijk R. R. vs. Ketcluim, 101 U. S. 289 at 296, 
it was held that statements in a decree that a litigant’s 
solicitor consented cannot.be questioned on appeal and 
is equivalent to a finding by the Court that such solici¬ 
tor had authority to consent. This case is cited in the 
Fraenkl case above. 

In United States vs. Moses, 45 Sup. Ct. 66 at 67; 

U. S. , the Court said: 
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“The rule is succinctly stated in Soiiihern 
Pacific R. R. Co. vs. United States, 168 U. S. 
1, 48; 18 S. Ct. 18, 27 (42 L. ed. 355): 

“ ‘The general principle announced in num¬ 
erous cases is that a right, question, or fact 
distinctly put in issue and directly determined 
by a court of competent jurisdiction, as a 
ground of recovery, cannot be disputed in a 
subsequent suit between the same parties or 
their privies; and even if the second suit is for 
a different cause of action, the right, question 
or fact once so determined must, as between the 
same parties or their privies, be taken as con¬ 
clusively established, so long as the judgment 
in the first suit remains unmodified.’ 

“And in Nezo Orleans z's. Citizens' Bank, 
167 U. S. 371, 396; 17 S. Ct. 905, 913 (42 
L. ed. 202), tliis Court, speaking through Mr. 
Justice White, said: 

“ ‘The estoppel resulting from the thing ad¬ 
judged does not depend upon whether there is 
the same demand in both cases, but exists, 
even although there be different demands, 
when the question upon which the recovery of 
the second demand depends has under identical 
circumstances and conditions been previously 
concluded by a judgment between the parties 
or their privies.’ 

“And see Meyers z*s. International Co., 263 
U. S. 64: 

“ ‘But a fact, question or right distinctly ad¬ 
judged in the original action cannot be dis¬ 
puted in a subsequent action, even though the 
determination was reached upon an erroneous 
view or by an erroneous application of the 
law. That would be to afifirm the principle in 
respect of the thing adjudged but, at the same 
time, deny it all efficacy by sustaining a chal¬ 
lenge to the grounds upon which the judgment 
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was based. See Gunter vs. Atlantic Coast Line 
R. Co., 200 U. S. 273, 291, 26 S. Ct. 252, 50 
L. ed. 477; United States vs. California & Ore. 
Land Co., 192 U. S. 355, 358, 24 S. Ct. 266, 
48 L. ed. 476; Scotland County vs. Hill, 112 
U. S. 183, 187, 5 S. Ct. 93, 28 L. ed. 692; 
Southern Minnesota Ry. Ext. Co. vs. St. Paw, 
& S. C. R. Co., 55 F. 690, 695, 696, 5 C. C. 
A. 249; Pittsf ord vs. Chittenden, 58 Vt. 49, 57, 
3 A. 323; Bigelov* on Estoppel (6th ed.), p. 
112. A determination in respect of the status 
of an individual upon which his right to re¬ 
cover depends is as conclusive as a decision up¬ 
on any other matter. Clenicfis vs. Clemens, 37 
N. Y. 69, 72; Pittsford vs. Chittenden, 
supra.'" 

Clearly this appeal should be reversed, with direc¬ 
tions to overrule the demurrer, and issue the manda¬ 
mus as prayed. 

Respectfully submitted, 

RAYMOND M. HUDSON, 
Attorney for Appellant. 

Bernard Breitbart, 

Charles Breitbart, 

Of Counsel. 


